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Mission…
The Foundation is committed to building a national framework for the fight against racism in Canadian society. We will shed light on the causes and manifestations
of racism; provide independent, outspoken national leadership; and act as a resource and facilitator in the pursuit of equity, fairness and social justice.

Founding…
The CRRF was established as one part of the 1988 Japanese Canadian Redress Agreement to work at the forefront of efforts to combat racism in Canada.  Under
the terms of the agreement, the CRRF received a one-time endowment of $24 million. The CRRF has registered charitable status and operates on income derived
from investments and donations. 

The Canadian Race Relations Foundation Act of 1990 was proclaimed by the federal government in October, 1996, and the CRRF opened its doors in November
1997. The CRRF is a crown corporation, working at arm’s length from the federal government. The direction of the CRRF is vested in its Board of Directors, consist-
ing of a chair and other directors across Canada. An executive director manages the CRRF’s day-to-day operations. All are appointed by the federal Cabinet. 

Focus…
The CRRF focuses on eliminating racism against racial minorities and Aboriginal peoples, with a particular emphasis on systemic discrimination in education and
employment.

Notre mission…
La Fondation s’est engagée à instaurer un réseau national consacré à la lutte contre le racisme dans la société canadienne et à se faire le porte-parole du Canada
sur la scène internationale. Elle met en lumière les causes et manifestations du racisme, s’exprime ouvertement et agit à titre de chef de file national indépendant.
Grâce à la compétence de ses ressources, elle facilite la concrétisation des droits de tous les Canadiens et de toutes les Canadiennes en matière d’équité, d’égalité
et de justice sociale.

Historique…
Créée à la suite de l’Entente de redressement à l’égard des Canadiens japonais, intervenue en 1988, la Fondation canadienne des relations raciales (FCRR) s’est
engagée à être au premier plan des initiatives visant à combattre le racisme et toutes les formes de discrimination raciale au Canada. Conformément aux termes
de cette entente, elle a reçu un fonds de dotation de 24 millions de dollars. Enregistrée à titre d’organisme de charité, elle exerce ses activités à l’aide des revenus
provenant du fonds de dotation et de la collecte de fonds. 

La Fondation a été constituée par décret du gouverneur en conseil en octobre 1996 et a débuté officiellement ses activités en novembre 1997.  Corporation de la
Couronne n’ayant aucun lien de dépendance avec le gouvernement fédéral, elle est dirigée par un conseil d’administration composé d’un président et d’adminis-
trateurs représentant les provinces et territoires. Le fonctionnement quotidien de la Fondation est assuré par sa directrice générale. Tous sont nommés par le gou-
verneur en conseil. 

Nos objectifs…
Les travaux de la Fondation sont principalement axés sur les minorités raciales et les peuples autochtones et, en particulier, l’élimination du racisme systémique
dans les domaines de l’emploi et de l’éducation.
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The Globalization of the
Race Relations Policy
Dialogue is an issue that
has not received ade-
quate attention in schol-
arly literature dealing
with race relations. With
the increased globaliza-
tion of the social media,
travel, shifting patters of
immigrant and refugee
settlements, and the eco-
nomic interdependence
of states, it is no longer
possible to ignore the globalization of the race
relations policy. Although Canada is a multicultur-
al society that has successfully demonstrated the
ability to manage diversity and integrate new
members of society, it is imperative that we con-
front the challenges of a racially and culturally
diverse society. By acting as a society and individ-
uals to combat racism and all forms of discrimi-
nation, we will be able to build and maintain an
inclusive society where every member of society
has an equal opportunity to participate. 

The Canadian Race Relations Foundation would
like to thank Prof. Lesley A. Jacobs for his leader-
ship and commitment to edit this issue of
Directions. We are also grateful to all contributors
to this issue, who successfully captured the differ-
ent facets of the discourse about the
Globalization of the Race Relations Policy
Dialogue. 

La mondialisation du dialogue sur les poli-
tiques en matière de relations raciales est
un phénomène qui n’a pas eu droit à une
attention adéquate dans les travaux d’uni-
versitaires traitant des relations raciales. La
mondialisation accrue des médias sociaux,
des déplacements, les modifications aux
processus d’établissement des immigrants
et des réfugiés et l’interdépendance
économique entre les États font en sorte
qu’il n’est plus possible de faire fi de la mon-
dialisation des politiques mises en place en
matière de relations raciales. Le Canada est
bel et bien une société multiculturelle, avec

une capacité éprouvée de gérer avec succès la
diversité et d’intégrer de nouveaux membres à la
société, mais il est impératif que nous relevions les
défis que pose une société diversifiée sur le plan
de l’origine ethnique et de la culture. Si la société
et chaque individu qui la compose luttent contre
le racisme et toutes les formes de discrimination,
il nous sera possible de construire et de conserver
une société dont aucun membre n’est exclu et où
tous les membres ont des chances égales d’y par-
ticiper. 

La Fondation canadienne des relations raciales
remercie le professeur Lesley A. Jacobs pour son
leadership et son engagement dans la direction
de ce numéro de Directions. Nous sommes égale-
ment reconnaissants à l’égard de tous les auteurs
qui y ont participé, car ils ont réussi à cerner les
différents aspects du discours sur la mondialisa-
tion du dialogue sur les politiques en matière de
relations raciales. 

Preface Préface

Le directeur général,

Ayman Al-Yassini, Ph. D.
Executive Director  
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This paper is designed to draw attention to an emerging
major development in the race relations policy dialogue in
Canada and elsewhere.  This development is what I call the
globalization of the race relations policy dialogue, by which
I mean that the race relations policy dialogue is increasingly
involving the voices and perspectives of international
institutions and that these voices and perspectives are
influencing the making of domestic race relations policies in
countries like Canada.  Often, when people talk about
globalization and public policy, the sort of pattern they are
looking for is a substantial convergence or similarity in
public policy across countries.  The claim here is not that
there is this sort of substantial convergence in race relations
globally.  Instead,  by calling the development a dialogue, I
am urging a shift from looking for substantial convergence
of public policy on race relations globally to thinking about
how international institutions have become actors in the
policy making process. 

The idea that race relations policy has developed in Canada
and elsewhere in part as a consequence of a domestic policy
dialogue between policy makers and other institutions and
civil society organization is widely accepted.  This story of
policy development is especially familiar in the United
States during the civil rights era after WWII.  Monumental
decisions by the United States Supreme Court in cases such
as Brown v. Board of Education reflected a dialogue

Editorial Commentary
The Globalization of the Race
Relations Policy Dialogue 

Lesley Jacobs is Professor of Law & Society

and Political Science and Director of the York Centre

for Public Policy and Law at York University in

Toronto, Canada.  Previously, he taught at Magdalen

College, Oxford, and the University of British

Columbia.  He has held a range of distinguished visit-

ing appointment at other universities including the

Harvard Law School, Oxford Centre for Socio-Legal

Studies, Law Commission of Canada, the University

of California, Berkeley, and most recently was a

Distinguished Visiting Professor teaching in the Transnational Health Law

Program at Waseda University in Tokyo, Japan.  His books include Rights

and Deprivation (Oxford University Press, 1993); Workfare: Does it work? Is

it fair? (IRPP, 1995); The Democratic Vision of Politics (Simon & Schuster,

1997), and Pursuing Equal Opportunities: The theory & practice of egali-

tarian justice (Cambridge University Press, 2004).

Éditorial
The Globalization of the Race
Relations Policy Dialogue

Lesley Jacobs est professeur de droit et société,

professeur de science politique et directeur du York Centre

for Public Policy and Law de la York University, à Toronto,

au Canada. Auparavant, il a enseigné au Magdalen

College, à Oxford, et à la University of British Columbia. Il

a occupé divers postes prestigieux de professeur invité à

d’autres universités, dont la Harvard Law School, le

Oxford Centre for Socio-Legal Studies, la Commission du

droit du Canada, la University of California, à Berkeley, et,

tout récemment, il a enseigné à titre de professeur invité

émérite dans le cadre du Transnational Health Law Program à la Waseda

University, à Tokyo, au Japon. Parmi les ouvrages qu’il a publiés, mention-

nons Rights and Deprivation (Oxford University Press, 1993); Workfare:

Does it work? Is it fair? (IRPP, 1995); The Democratic Vision of Politics

(Simon & Schuster, 1997) et Pursuing Equal Opportunities: The theory &

practice of egalitarian justice (Cambridge University Press, 2004).

Cet article vise à attirer l’attention sur un élément majeur
qui fait son apparition dans le dialogue sur les politiques en
matière de relations raciales au Canada et ailleurs. Cet élément
est ce que j’appelle la mondialisation du dialogue sur les
politiques en matière de relations raciales, ce qui signifie,
pour moi, que le dialogue sur les politiques en matière de
relations raciales accueille de plus en plus les voix et les
points de vue d’institutions internationales et que ces voix
et ces points de vue influencent l’élaboration des politiques
nationales en matière de relations raciales dans des pays
comme le Canada. Souvent, lorsqu’il est question de mon-
dialisation et de politiques publiques, on cherche une con-
vergence substantielle récurrente ou des ressemblances
entre les politiques publiques de tous les pays. On ne
prétend pas ici que ce type de convergence substantielle
concernant les relations raciales existe partout dans le
monde. A contrario, en donnant le nom de « dialogue » à ce
nouvel élément, j’incite le lecteur à changer de point de
vue : plutôt que de chercher une convergence substantielle
entre les politiques publiques en matière de relations
raciales dans le monde, je préconise de réfléchir à la façon
dont les institutions internationales sont devenues des
acteurs dans le processus d’élaboration de politiques.  

Il est généralement admis que les politiques publiques en
matière de relations raciales ont vu le jour au Canada et
ailleurs en partie comme conséquence d’un dialogue sur les
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between the federal courts and policy makers at all levels of
government in the United States.  This dialogue was marked
by competing voices with very divergent views and per-
spectives.  The point of using the language of dialogue is to
capture the idea that in terms of race relations, the courts
played a special role as did certain civil rights organizations.
Policies such as affirmative action are familiar, albeit con-
troversial, outcomes of this dialogue in the United States.  

Canada, like the United States, has its own distinctive race
relations policies that have been the outcome of the
domestic policy dialogue.  These are policies like multicul-
turalism and human rights codes.  In Canada, however, the
domestic policy dialogue about race relations over the past
fifty years has been much less transparent than in the
United States.  This is a reflection in part of the absence of
a large civil rights movement in Canada that focused on pro-
moting racial justice.  Prominent civil society organizations
such as the Canadian Civil Liberties Association have a long
history of challenging racial discrimination but their man-
date is much broader that the pursuit of racial justice.  It is
also in part because, although the Canadian courts have
addressed issues of racial discrimination in numerous cases
since WWII, the courts rarely make explicit reference to
race, unlike in the United States.  Human rights commis-
sions in Canada have since the 1960s been the main quasi-
juridical sites for addressing racial discrimination.          

There are five key elements of the globalization of the race
relations policy dialogue that I would like to emphasize and
elaborate on.  

The articulation of international needs in the poli-
cy arena of race relations. 

The articulation of international norms, standards
and expectations in race relations. 

The articulation of local policy needs in the arena
of race relations. 

Sensitivity to local cultural practices in the arena of
race relations.

The dynamic composition of the key international
organizations and institutions that are participants
in the global race relations dialogue.

THE FIRST ELEMENT IS THE ARTICULATION OF INTERNATIONAL

NEEDS IN THE POLICY ARENA OF RACE RELATIONS.  

Why on a global scale are policies on race relations impor-
tant and what functions do those policies serve.  Over the
past twenty-five years, the realm for understanding these
needs has been one in which there has been growing recog-

politiques nationales entre les décideurs et d’autres institu-
tions et organisations de la société civile. Cet historique de
l’élaboration de politiques est notamment familier aux
Américains, pour qui les événements qui ont eu lieu aux
États-Unis pendant l’époque de la lutte pour les droits de la
personne après la Deuxième Guerre mondiale en sont un
exemple probant. Des décisions d’une portée gigantesque
prises par la Cour suprême des États-Unis dans des cas tels
que Brown c. Board of Education (conseil scolaire)
témoignent d’un dialogue ayant été instauré entre les cours
fédérales et les décideurs à tous les paliers de gouverne-
ment aux États-Unis. Ce dialogue a été marqué par des voix
concurrentes porteuses d’idées et de points de vue très
divergents. L’intérêt d’utiliser la langue du dialogue réside
dans la capacité de celle-ci à cerner la notion que, sur le
plan des relations raciales, les cours ont joué un rôle spécial,
comme l’ont fait certaines organisations des droits de la
personne. Des politiques telles que l’action affirmative sont
des résultats bien connus de ce dialogue aux États-Unis,
bien qu’elles soulèvent la controverse. 

Le Canada, comme les États-Unis, possède ses propres poli-
tiques distinctes en matière de relations raciales, nées d’un
dialogue, à l’échelle nationale, sur les politiques. Il s’agit
de politiques telles que les normes gouvernant le
multiculturalisme et les droits de la personne. Au Canada,
toutefois, on a assisté depuis 50 ans à un dialogue national
sur les politiques concernant les relations raciales beaucoup
moins transparent que celui entamé aux États-Unis. Cette
situation est en partie tributaire du fait que le Canada n’a
pas connu de mouvement massif des droits de la personne
centré sur la promotion de la justice raciale. D’importantes
organisations de la société civile comme l’Association cana-
dienne des libertés civiles sont reconnues depuis longtemps
pour leur lutte contre la discrimination fondée sur la race,
mais leur mandat s’étend bien au-delà de la lutte pour la
justice raciale. De plus, bien que les cours canadiennes
aient jugé de nombreux cas de discrimination raciale depuis
la Deuxième Guerre mondiale, elles se sont rarement
référées explicitement à la race, contrairement aux cours
américaines. Au Canada, les commissions des droits
de la personne sont, depuis les années 1960, les prin-
cipales organisations quasijuridiques qui traitent les
cas de discrimination raciale.  

Il existe cinq éléments clés faisant partie de la mondialisa-
tion du dialogue sur les politiques en matière de relations
raciales sur lesquels j’aimerais mettre l’accent et dont
j’aimerais traiter.

Explicitation des besoins à l’échelle mondiale dans
l’arène des politiques en matière de relations

•

•

•

•

•

•
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nition of the rich diversity that exists in the world and its
value.  Recognizing and respecting global diversity is, in my
view, what has made race relations not simply a challenge
for some countries with long historical roots of race rela-
tions problems such as the United States but rather a poli-
cy challenge globally.

THE SECOND KEY ELEMENT OF THE GLOBALIZATION OF THE

RACE RELATIONS POLICY DIALOGUE IS THE ARTICULATION OF

INTERNATIONAL NORMS, STANDARDS AND EXPECTATIONS.  

The fundamental norm setting has been by international
human rights instruments such as the Universal Declaration
of Human Rights and the 1963 International Convention on
the Elimination of All Forms of Racial Discrimination.  These
international human rights instruments along with many
others articulate clearly a norm of racial equality and non-
discrimination that set the standard for policy development
in the race relations policy dialogue.

THE THIRD KEY ELEMENT OF THE GLOBALIZATION OF THE RACE

RELATIONS POLICY DIALOGUE IS THE ARTICULATION OF LOCAL

POLICY NEEDS IN THE ARENA OF RACE RELATIONS.

Different jurisdictions have different challenges and prob-
lems.  An important aspect of the dialogue is that partici-
pants from these different jurisdictions are able to articu-
late their needs and have their needs recognized as war-
ranting attention.

THE FOURTH KEY ELEMENT OF THE GLOBALIZATION OF THE

RACE RELATIONS POLICY DIALOGUE IS SENSITIVITY TO LOCAL

CULTURAL PRACTICES AND THE NEED FOR ADAPTATION OF

POLICY ORIGINATING FROM THE GLOBAL DIALOGUE TO THOSE

LOCAL CULTURAL PRACTICES.

Different jurisdictions and participants in the global dia-
logue are joining the dialogue hoping to learn from other
jurisdictions and from international institutions about race
relations programs and policies that they can translate and
apply in their own particular context.  Unlike policy
approaches that involve simply imposing one-size-fits-all
race relations policy, the global policy dialogue is premised
on policy solutions that fit the jurisdiction where they are
being applied.

THE FIFTH KEY ELEMENT OF THE GLOBALIZATION OF THE RACE

RELATIONS POLICY DIALOGUE IS THE DYNAMIC COMPOSITION

OF THE KEY INTERNATIONAL ORGANIZATIONS AND INSTITUTIONS

THAT ARE PARTICIPANTS IN THE DIALOGUE. 

These organizations and institutions are not static in their

raciales. 

Détermination de normes et d’attentes à l’échelle
mondiale en matière de relations raciales  

Détermination des besoins en politiques locales
dans l’arène des relations raciales 

Sensibilisation aux pratiques culturelles locales
dans l’arène des relations raciales  

Composition dynamique des organisations et des
institutions clés participant au dialogue mondial
sur les relations raciales

LE PREMIER ÉLÉMENT CONSISTE EN L’EXPLICITATION DES BESOINS À

L’ÉCHELLE MONDIALE DANS L’ARÈNE DES POLITIQUES EN MATIÈRE

DE RELATIONS RACIALES.

Pourquoi les politiques sur les relations raciales sont-elles
importantes au plan mondial et quels rôles y jouent-elles?
Depuis les 25 dernières années, pour comprendre ces
besoins, il fallait explorer un endroit où on constatait une
reconnaissance grandissante de la riche diversité qui existe
dans le monde et de la valeur de celle-ci. La reconnaissance
et le respect de la diversité mondiale sont, selon moi, ce qui
a fait des relations raciales non pas un défi à relever dans des
pays avec des racines historiques profondes de problèmes
de relations raciales tels que les États-Unis, mais plutôt un
défi à relever dans ce domaine dans tous les pays. 

LE SECOND ÉLÉMENT CLÉ DE LA MONDIALISATION DU DIA-
LOGUE SUR LES POLITIQUES EN MATIÈRE DE RELATIONS

RACIALES EST LA DÉTERMINATION DE NORMES ET D’ATTENTES

INTERNATIONALES À L’ÉCHELLE MONDIALE.

L’établissement de normes fondamentales s’est fait au
moyen d’instruments internationaux au service des droits
de la personne tels que la Déclaration universelle des droits
de l'homme et la Convention internationale sur l'élimination
de toutes les formes de discrimination raciale de 1963. Ces
instruments internationaux conçus pour la protection
des droits de la personne ainsi que de nombreux autres
confirment explicitement une norme d’égalité raciale
et de non-discrimination qui établit la norme pour
l’établissement de politiques dans le cadre du dialogue sur
les politiques en matière de relations raciales. 

LE TROISIÈME ÉLÉMENT CLÉ DE LA MONDIALISATION DU DIALOGUE

SUR LES POLITIQUES EN MATIÈRE DE RELATIONS RACIALES CONSISTE

EN LA DÉTERMINATION DES BESOINS DE POLITIQUES LOCALES DANS

L’ARÈNE DES POLITIQUES EN MATIÈRE DE RELATIONS RACIALES.

•

•

•

•
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Différents territoires doivent relever des défis et affronter
des problèmes différents. Un aspect important du dialogue
est la capacité qu’ont les participants de ces différents terri-
toires d’expliciter leurs besoins et de les faire reconnaître
comme digne d’attention. 

LE QUATRIÈME ÉLÉMENT CLÉ DE LA MONDIALISATION DU DIALOGUE

SUR LES POLITIQUES EN MATIÈRE DE RELATIONS RACIALES EST LA

SENSIBILISATION AUX PRATIQUES CULTURELLES LOCALES ET LE

BESOIN D’ADAPTER LES POLITIQUES ISSUES DU DIALOGUE

MONDIAL À CES PRATIQUES CULTURELLES LOCALES.

Différents participants et compétences se joignent à ce
dialogue mondial avec l’espoir d’en apprendre davantage
sur les programmes et les politiques en matière de rela-
tions raciales des autres compétences et institutions
internationales, et qu’ils peuvent appliquer et adapter à leur
contexte particulier. Contrairement aux approches qui
impliquent l’imposition d’une seule politique en matière de
relations raciales à l’usage de tous, le dialogue mondial sur
les politiques est fondé sur des solutions de politiques qui
sont adaptées au territoire où elles sont appliquées.  

LE CINQUIÈME ÉLÉMENT CLÉ DE LA MONDIALISATION DU DIA-
LOGUE SUR LES POLITIQUES EN MATIÈRE DE RELATIONS

RACIALES CONSISTE EN LA COMPOSITION DYNAMIQUE DES

ORGANISATIONS ET DES INSTITUTIONS CLÉS PARTICIPANT AU

DIALOGUE MONDIAL SUR LES RELATIONS RACIALES. 

Ces organisations et institutions ne sont pas statiques sur le
plan des membres ou de la structure. Elles contribuent
plutôt à déterminer le dialogue sur les politiques en matière
de relations raciales et elles en sont les coauteures; mais de
plus, elles sont déterminées elles-mêmes par ce dialogue
et elles en arrivent à refléter de manière concrète les
innovations issues de ce dialogue en matière de poli-
tiques. Selon moi, ce phénomène est manifeste dans la
compréhension changeante des notions de race, de diver-
sité culturelle et de droits autochtones au sein d’organisa-
tions telles que l’UNESCO.

CONTENU

Chaque article de ce volume de DIRECTIONS est une expres-
sion de la mondialisation du dialogue sur les politiques en
matière de relations raciales et nous donne à voir comment
ce dialogue détermine actuellement l’élaboration de
politiques partout dans le monde. 

Carole Petersen (University of Hawaii), dans son article inti-
tulé « Normes internationales et la réforme du droit national
: la difficile naissance de la loi contre la discrimination

membership or their structure.  Instead, not only do
they help shape and co-author the race relations policy
dialogue, they are also shaped by that dialogue and come
to reflect in concrete terms the policy innovations that
stem from that dialogue.  This is reflected in my view in the
changing understandings of race, cultural diversity, and
indigenous rights at organizations like UNESCO.

CONTENTS

Each of the papers in this volume of DIRECTIONS is an
expression of the globalization of the race relations poli-
cy dialogue and provides us with insight into how that
dialogue is shaping policy development around the world.  

Carole Petersen (University of Hawaii) in her article
“International Norms and Domestic Law Reform: The
Difficult Birth of Hong Kong’s Racial Discrimination Law”
examines how Hong Kong recently developed its first major
human rights law against racial discrimination in the
shadow of international human rights law.  Dabney Evans
(Emory University) examines how racism in health care in
the United States can be examined through the lens of
international human rights law in her article “International
Human Rights Law, Racial Discrimination, the Right to
Health in the United States.”

Lorne Foster (York University) examines how the inter-
national dialogue on racial discrimination furthers our
understanding of the difficulties of developing public
policy in the realm of recognizing foreign professional
credentials   in Canada in his article, “The Foreign
Credentials Gaps in Canada:  The Case for Targeted
Universalism.” Irving Andre (Justice, Ontario Court of
Justice) in his article, “Race and the Sentencing of Drug
Couriers in Canada:  Reducing the Collateral Damage in an
International Comparative Context,” examines the policy
issue of race and sentencing in Canada by engaging drug
sentencing policy in a comparative context.

Cynthia Lacasse (UNESCO Canada) and Aaron Jacobs
(McMaster University) both focus on the emergence of the
Canadian Coalition of Municipalities Against Racism and
Discrimination (CMARD).  Lacasse in her article, “From
Durban to Canada: the Development of the Canadian
Coalition of Municipalities Against Racism and
Discrimination (CMARD),” illustrates how CMARD evolved
from an UNESCO initiative to a significant Canadian race
relations policy forum.  Aaron Jacobs provides an analysis
of how municipals are implementing the core commit-
ments of CMARD across the country in “Implementing
CMARD’s Plan of Action:  Member Survey Results.”
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Finally, Cecil Foster (Guelph University) and Nicole Aylwin
(York University) consider multiculturalism policy in
Canada in the light of the global dialogue on race and
cultural diversity.  Cecil Foster in his essay, “Identity and
Race in a Multicultural World,” focuses in particular on the
hard questions that identity and citizenship policy in
Canada faces in view of this dialogue.  Alywin situates these
sorts of policy discussions in the international norm setting
based on cultural rights in her article, “Non-Discrimination
and Cultural Diversity: The Importance of International
Cultural Rights.”
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fondée sur la race », examine le parcours de Hong Kong vers
l’adoption récente de sa première loi majeure en matière
de droits de la personne interdisant la discrimination
raciale, dans la foulée d’autres lois en matière de droits de
la personne adoptées ailleurs dans le monde. Dabney Evans
(Emory University) étudie comment le racisme, dans le
contexte des soins de santé aux États-Unis, peut être
examiné à travers l’objectif de la législation internationale
sur les droits de la personne dans son article intitulé « Lois
internationales sur les droits de la personne, discrimination
fondée sur la race et droit à la santé aux États-Unis ».

Dans son article « Les lacunes en matière de reconnaissance
des titres de compétences étrangers au Canada : vers un
universalisme ciblé », Lorne Foster (York University) examine
comment le dialogue international sur la discrimination
raciale nous aide à mieux comprendre les difficultés à
vaincre dans l’établissement de politiques publiques pour
ce qui est de la reconnaissance des titres de compétences
au Canada. Pour sa part, Irving André (juge, Cour de justice
de l’Ontario), dans son article intitulé « Les questions de
race dans l’imposition des peines aux passeurs de drogues
au Canada : réduire les répercussions négatives dans un
contexte de comparaison à l’échelle mondiale », examine
les questions de politiques quant à la race et à l’imposition
de peines au Canada, en comparant les politiques sur
l’imposition de peines aux passeurs de drogues dans
différents contextes.  

Cynthia Lacasse (UNESCO Canada) et Aaron Jacobs
(McMaster University) se concentrent tous deux sur la créa-
tion de la Coalition des municipalités contre le racisme et la
discrimination. Lacasse, dans son article « De Durban au
Canada : la création de la Coalition canadienne des
municipalités contre le racisme et la discrimination
(CCMCRD) », illustre la transformation de la Coalition des
municipalités contre le racisme et la discrimination, qui est
passée d’un projet de l’UNESCO à un lieu de discussion
important, au Canada, pour débattre des politiques en
matière de relations raciales. Dans l’article « Mise en œuvre
du plan d’action de la Coalition canadienne des municipalités
contre le racisme et la discrimination : résultats du sondage
auprès des membres », Aaron Jacobs offre une analyse sur
les moyens utilisés par les autorités municipales pour mettre
en œuvre les principaux engagements de la Coalition des
municipalités contre le racisme et la discrimination partout
au pays.

Enfin, Cecil Foster (Guelph University) et Nicole Aylwin
(York University) examinent la politique en matière de
multiculturalisme au Canada à la lumière du dialogue
mondial sur la race et la diversité culturelle. Cecil Foster,
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dans son essai « Identity and Race in a Multicultural World » prête surtout attention aux questions difficiles concernant les
politiques en matière d’identité et de citoyenneté auxquelles le Canada est confronté dans le cadre de ce dialogue. Alywin
discute de la place qu’occupent ces types de discussions sur les politiques dans le cadre des questions de normes
internationales en se fondant sur les droits culturels dans son article intitulé « Non-discrimination et diversité culturelle :
l’importance des droits culturels internationaux ».
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RÉSUMÉ

La Convention internationale sur l'élimination de toutes les formes de discrimination raciale et l’organe de suivi de ce traité
ont contribué grandement à persuader le gouvernement de Hong Kong d’adopter une loi interdisant la discrimination. Hong
Kong nous fournit donc un exemple convaincant du pouvoir que peuvent avoir les normes internationales et les mesures
d’exécution. Toutefois, Hong Kong illustre également l’influence limitée du droit international en matière de droits de la per-
sonne lorsque celui-ci entre en conflit avec les politiques locales. En effet, l’ordonnance intitulée Race Discrimination
Ordinance a beaucoup moins de force que la législation sur la discrimination fondée sur le sexe et la déficience de Hong Kong.
Ceci s’explique par le fait que sur ce territoire, les minorités ethniques jouissent d’un soutien politique moins grand que celui
dont bénéficient les femmes et les personnes ayant une déficience.     

Normes internationales et la réforme du droit
national : la difficile naissance de la loi contre la
discrimination fondée sur la race 
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Freedom in Hong Kong (publication corédigée avec Currie et Mok, en 2006); et National Security and

Fundamental Freedoms: Hong Kong’s Article 23 Under Scrutiny (publication codirigée avec Fu et Young, en

2005). Dans les années 1990, Carole a participé à la rédaction de la première loi antidiscrimination de Hong

Kong.
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I. INTRODUCTION

The development of a right to equality in Hong Kong began in the early 1990s, while Hong Kong was still a British colony and
has continued after the territory became a Special Administrative Region of the People’s Republic of China in 1997. In some
ways, Hong Kong provides a compelling example of the potential power of international human rights norms and
transnational legal processes. The Racial Discrimination Ordinance (RDO)1 probably would not have been enacted in 2008
had it not been for Hong Kong’s obligation to comply with the International Convention on the Elimination of Racial
Discrimination (ICERD) and the persistent recommendations of the United Nations Committee on the Elimination of Racial
Discrimination (the CERD Committee) and other treaty-monitoring bodies. 

The Hong Kong government is sensitive to international opinion and has an interest in showing that human rights are
protected in the territory, particularly since reunification with China.2 Recognizing this, activists from Hong Kong have made
good use of the reporting processes for international human rights treaties, by drafting alternative reports to the
treaty-monitoring bodies (known as “shadow reports”) and by using the concluding observations in their local advocacy. The
Hong Kong courts have also assisted the process because they regularly rely upon international law when interpreting and
applying domestic law, thus updating local law with international jurisprudence. 3

Hong Kong’s limited experience with racial discrimination legislation also illustrates the inherent limits of international
human rights law in domestic politics. The RDO that was enacted in 2008 embraces certain principles of the ICERD but does
not fully comply with it. Indeed, the RDO was a huge disappointment to those of us who have been working in the field since
the early 1990s.  The RDO is substantially weaker than the Sex Discrimination Ordinance (SDO) and the Disability
Discrimination Ordinance (DDO), which were enacted in Hong Kong in 1995.4 In my view, this is almost certainly because
ethnic minorities enjoy less political support in Hong Kong than women and persons with disabilities. Although liberal
legislators succeeded in making a few amendments to the government’s bill, the RDO is still riddled with exemptions and
narrow definitions, which the government has doggedly defended when criticized by the CERD Committee.5

Part II of this article briefly reviews the history of discrimination law in Hong Kong, the gradual development of a right to

International Norms and Domestic Law Reform: The
Difficult Birth of Hong Kong’s Racial Discrimination Law

Carole Petersen is Director of the Matsunaga Institute for Peace and Conflict Resolution and Associate

Professor of Law, University of Hawaii at Manoa. She taught in Hong Kong for 17 years and was Director

of the University of Hong Kong’s Centre for Comparative and Public Law. Her books include Human Rights

in Asia (co-edited with Peerenboom and Chen, 2006); Academic Freedom in Hong Kong (co-authored with

Currie and Mok, 2006); and National Security and Fundamental Freedoms: Hong Kong’s Article 23 Under

Scrutiny (co-edited with Fu and Young, 2005). In the 1990s Carole helped to draft Hong Kong’s first

anti-discrimination legislation.

1 Race Discrimination Ordinance 2008 Cap. 602, Laws of Hong Kong. Online:<http://www.legislation.gov.hk/eng/index.htm>.

2 Carole J. Petersen, “From British Colony to Special Administrative Region of China: Embracing Human Rights in Hong Kong” in Randall Peerenboom, Carole
J. Petersen, and Albert H.Y. Chen, eds., Human Rights in Asia: A Comparative Legal Study of Twelve Asian Jurisdictions, France and the USA. (London:
Routledge, 2006).

3 Carole J. Petersen, “Embracing Universal Standards? The Role of International Human Rights Treaties in Hong Kong’s Constitutional Jurisprudence” in Fu
Hualing, Lison Harris, and Simon N. M. Young, eds. Interpreting Hong Kong’s Basic Law: The Struggle for Coherence. (Hong Kong: Palgrave Macmillan, 2007).

4 Cap. 480 and Cap. 487, respectively in Laws of Hong Kong. Online:  <http://www.legislation.gov.hk/eng/index.htm.> For the history of the enactment of
the Sex Discrimination Ordinance see Carole J. Petersen, “Equality as a Human Right: The Development of Anti-Discrimination Law in Hong Kong” (1996) 34
Columbia Journal of Transnational Law at 335.

5 The Concluding Observations of the Committee on the Elimination of Racial Discrimination: China (including Hong Kong and Macau Special Administrative
Regions), U.N. Doc. CERD/C/CHN/CO/10-13 (Sept. 15, 2009), para 27-28.  As discussed later in this article, during the legislative process the CERD Committee
also wrote to the Chinese government and utilized the “early warning” mechanism to try to persuade the Hong Kong government to enact a stronger law.
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equality, and the reasons why ethnic minorities had to wait
longer than women and persons with disabilities for
legislation protecting their rights. Part III analyzes the role
that the CERD Committee (as well as other treaty-monitoring
bodies) played in persuading the Hong Kong government to
promise, in 2003, that it would introduce a bill specifically
addressing racial discrimination.  Part IV analyses the
legislative process and the weaknesses in the law that was
finally enacted in 2008.

II.   DE-COLONIZATION AND THE RIGHT TO EQUALITY

The United Kingdom was often described as a relatively
“benign” colonial ruler in Hong Kong. It is true that the
British allowed the people of Hong Kong a good deal of
freedom, particularly economic freedom. However,
the colonial system was inherently undemocratic and
institutionalized racial inequality. Hong Kong’s history books
are full of examples of official discrimination against the
local Chinese population6 and also against women.7 The
Governor of Hong Kong (invariably a white male) was
appointed by the British government and the appointed
legislature was dominated by expatriate businessmen. In
the years following World War II, there were calls for
greater democracy but these demands were rejected,
initially because of political developments in Mainland China
and the fear of communism and later on the assumption that
China would not tolerate increased democracy in Hong
Kong because it would make it harder for China to
eventually regain control of the territory. 

In the 1960s and 1970s, the colonial government became
bound by a number of international treaties that included a
right to equality. The British Government ratified, on behalf
of Hong Kong, the International Covenant on Civil and

Political Rights (the ICCPR), the International Covenant on
Economic, Social, and Cultural Rights, and the International
Convention on the Elimination of All Forms of Racial
Discrimination. However, in practice, these treaties did not
give the people of Hong Kong a right to equal treatment
because they were not directly enforceable and there was
no local legislation implementing them.8 Prior to June
1989, the Hong Kong colonial government successfully
opposed any sort of domestic human rights law, taking the
position that the Sino-British Joint Declaration9 and the
Hong Kong Basic Law10 would adequately protect
human rights after 1997.  It was particularly opposed to anti-
discrimination laws, arguing that (1) as a colonial government
it had an obligation to respect traditional Chinese customs,
including those that discriminated against women; and (2)
anti-discrimination legislation that applied to the private
sector would conflict with the government’s laissez-faire
economic policies, considered essential to Hong Kong’s eco-
nomic development. 

The enactment of the Bill of Rights Ordinance in 1991 was a
significant first step in the campaign for equality rights. The
Bill of Rights was a direct result of the Beijing massacre on
June 4, 1989.11 In Hong Kong, one million people took to
the streets to protest against the Chinese government.
With reunification only eight years away, the Hong Kong
government needed to do something to reassure the public
that their rights would be protected after 1997.  The colo-
nial government thus announced, in October 1989, that it
would draft a bill for public consultation.  The first draft was
released in March 1990 and the bill was formally introduced
into the Legislative Council in July 1990.  After further con-
sultation and debate, the Hong Kong Bill of Rights
Ordinance was enacted, in July 1991.

6 Richard Klein, “Law and Racism in an Asian Setting: An Analysis of the British Rule of Hong Kong” (1995) 18 Hastings International and Comparative Law
Review at 223, which provides a detailed account of laws and government policies (dating back to the start of British rule) that sought to segregate the expa-
triate and Chinese populations.

7For examples of sex discrimination in laws and government policies, see Petersen, note 4 above, especially pp 339-36; Harriet Samuels, “Women and the
Law in Hong Kong: A Feminist Analysis” in Raymond Wacks, ed., Hong Kong. China and 1997: Essays in Legal Theory. (Hong Kong: HKU Press, 1993); and
Carol Jones, “Women and the Law in Colonial Hong Kong” in Benjamin K.P. Leung and Teresa Y.C. Wong, eds, 25 Years of Social and Economic Development
in Hong Kong. (Hong Kong: Centre of Asian Studies, University of Hong Kong, 1994).

8 Andrew Byrnes, “Equality and Non-Discrimination” in Raymond Wacks, ed. Human Rights in Hong Kong. (Oxford: Oxford University Press, 1992). The
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) was not applied to Hong Kong until 1996 (although the UK ratified it
in 1986) because of resistance by the local colonial government.

9 Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the People’s Republic of China
on the Question of Hong Kong 1984, which sets forth rights and freedoms to be enjoyed by the people after reunification (available at
http://www.cmab.gov.hk/en/issues/joint3.htm).

10 Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China, enacted in 1990 by the National People’s Congress and
brought into force on 1 July 1997. Online: <http://www.cmab.gov.hk/en/issues/basic.htm>.

11Academics and activists had proposed a domestic bill of rights for Hong Kong prior to 1989, but the government did not endorse the idea until after 4
June 1989. See Nihal Jayawickrama, “Hong Kong and the International Protection of Human Rights” in Raymond Wacks, ed. Human Rights in Hong Kong.
(Oxford: Oxford University Press, 1992) at 63-76.
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In drafting the proposed Bill of Rights, the Hong Kong government used the ICCPR as its model. The main reason for choosing
the ICCPR was the fact that the Chinese government had already agreed, in the Sino-British Joint Declaration, that the
provisions of the ICCPR “shall remain in force” after 1997.12 The two drafts of the Basic Law that had been published at
that time (as well as the final version of the Basic Law) further stated that “the provisions of the ICCPR shall remain in force
and shall be implemented by the laws of the Hong Kong Special Administrative Region.”13 The Hong Kong government thus
hoped that China would find it more difficult to repeal a Bill of Rights that essentially repeated the rights already guaranteed
in the Basic Law by its reference to the ICCPR.14

Most of the rights articulated in the ICCPR address issues directly related to freedom -- freedom of speech, of association, of
movement, etc.  However, the ICCPR also contains several articles relating to equality.  Article 2 requires state parties to
ensure equal enjoyment of the rights recognized in the Covenant itself and Article 3 specifically prohibits gender
discrimination in the enjoyment of rights provided in the Covenant. These two articles were replicated in both the draft and
the final versions of the Hong Kong Bill of Rights Ordinance. More importantly, however, the ICCPR proclaims a right to equality
in areas beyond the specific rights recognized elsewhere in the Covenant.  Article 26 states:

All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law.  In this regard, the
law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any
ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

This language was copied in Part II, Article 22, of the Hong Kong Bill of Rights Ordinance.  

The Hong Kong women’s movement and other victims of discrimination viewed the Bill of Rights, throughout the
consultation process, as a potentially powerful weapon against discrimination. They were encouraged by the fact that the
initial draft of the Bill of Rights applied not only to government but also to private persons. However, the business
community argued strongly against private application, claiming that Article 22 was too vague to be enforced against private
persons. Although the women’s movement lobbied to preserve private application, the business community was ultimately
successful. When the Bill of Rights was enacted, in July 1991, it was amended to state that the Ordinance would bind
only the Government and public authorities. However, several legislators simultaneously called for the enactment of
detailed anti-discrimination legislation.15

The debate on the Bill of Rights had raised expectations and women were not prepared to let the issue die. Meanwhile, the
Legislative Council was becoming more democratic.  In 1991, the first direct elections were finally held, for 18 of the 60 seats
in the Legislative Council. This limited increase in democracy dramatically changed the role of the Legislative Council and its
relationship to both the community and the executive branch.  Prior to the introduction of the elected seats, new legislation
was proposed and drafted by the Government. With the introduction of the elected seats, the Legislative Council became
more accountable to the people and more willing to challenge government policies.16 For example, in December 1992, the
Legislative Council adopted a motion calling for the extension of CEDAW to Hong Kong, directly contradicting the
government’s opposition to the treaty.  

12 Joint Declaration, Annexe I, Section XIII.

13 Hong Kong Basic Law, Article 39. This language appeared at Article 39 of the February 1989 draft and at Article 38 of the April 1988 draft.

14 Although the Chinese government threatened to repeal the Bill of Rights Ordinance, it ultimately deleted only sections 2(3), 3, and 4, which simply state
common law rules of interpretation.  See Yash Ghai, “The Continuity of Laws and Legal Rights and Obligations in the SAR” (1997) 27 Hong Kong Law Journal
at 136.   

15 See the Legislative Council’s Debate on the Bill of Rights Bill, Official Report of the Proceedings of the Legislative Council, June 5,1991 at 2307-2339.

16 Kathleen Cheek-Milby, A Legislature Comes of Age: Hong Kong’s Search for Influence and Identity. (Oxford: Oxford University Press, 1995) at 7.
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The most dramatic legislative move occurred in September 1993 when legislator Anna Wu decided to draft her own
package of anti-discrimination legislation. Wu introduced the Equal Opportunities Bill (the EOB17)  which sought to
prohibit discrimination on a wide range of grounds (including race, sex, marital status, pregnancy, family responsibility,
disability, sexuality, age, political and religious conviction) in the fields of employment, education, housing, and the
administration of laws and government programmes.   This was the first time in Hong Kong’s history that an individual
legislator sought to create a new field of law through a private member’s bill.

The government initially dismissed Wu’s EOB as radical and far-fetched. However, officials became concerned when Wu
began to attract pledges of support from other legislators.  In October 1994, the government suddenly announced that it
would introduce its own competing bills: a Sex Discrimination Bill and a Disability Discrimination Bill. The government
argued that Hong Kong should gain experience with two areas of discrimination before adopting broader legislation. The
government’s insistence on drafting its own sex and disability bills (rather than simply supporting those provisions in Wu’s
EOB) was part of a strategy to regain control over the legislative process.  The strategy worked. The Sex Discrimination
Ordinance and the Disability Discrimination Ordinance were enacted and the Hong Kong Equal Opportunities Commission
(EOC) was established to assist with enforcement.18 However, Wu’s proposals to prohibit discrimination on additional
grounds, including race, were defeated.  Although the Democratic Party and a majority of the members of the Bills
Committee supported Wu’s broader proposals the pro-business Liberal Party voted against them, echoing the government’s
arguments. 

After the 1995 elections, a group of legislators re-introduced major portions of Wu’s EOB. The government countered by
offering to conduct public consultation on selected grounds of discrimination: family status, race, age, and sexuality.19 At
the end of these consultation exercises, the government concluded that only family status discrimination legislation enjoyed
sufficient public support (and was sufficiently non-controversial) to justify legislation.20 On the basis of these results, the
government strongly opposed the private members’ bills that sought to prohibit age, sexuality, and race discrimination.
These bills were defeated in the final legislative session before Hong Kong ceased to be British colony and became a Special
Administrative Region of China.21

III.  ICERD AND THE PROMISE TO LEGISLATE AGAINST RACIAL DISCRIMINATION

After reunification with China, in July 1997, the Hong Kong government continued to oppose broader anti-discrimination
legislation. Under the new constitutional order, it was almost impossible for progressive legislators to pressure the
government (in the way that Anna Wu had done with her EOB) because the Hong Kong Basic Law restricts the types of
private members bills that can be introduced. Article 74 provides that individual legislators must obtain the written consent
of the Chief Executive before introducing a bill relating to government policies. The Hong Kong government used this clause
to prevent legislator Christine Loh from introducing a bill to prohibit race discrimination (taking the position that it
contradicted government policy on the issue, which was not to legislate). Thus, after July 1997, government support was
essential if one hoped to expand the scope of Hong Kong’s anti-discrimination law. Given the administration’s historic opposition
to race discrimination legislation, this did not bode well for a domestic law that would comply with the ICERD.

17 Equal Opportunities Bill 1994, Hong Kong Government Gazette Legal Supplement (July 1994) 3 at 991-1275. 

18 Carole J. Petersen, Janice Fong and Gabrielle Rush, Enforcing Equal Opportunities: Investigation and Conciliation of Discrimination Complaints in Hong
Kong (Hong Kong: CCPL, 2003).

19 Equal Opportunities: A Study on Discrimination in Employment on the Ground of Age: A Consultation Paper (1996); Equal Opportunities: A Study on
Discrimination on the Ground of Family Status: A Consultation Paper (1996); Equal Opportunities: A Study on Discrimination on the Ground of Race: A
Consultation Paper (1997); and Equal Opportunities: A Study on Discrimination on the Ground of Sexual Orientation: A Consultation Paper (1996) by Hong
Kong Government).  For a critique of the sexuality consultation exercise and its significance to the gay and lesbian rights movement in Hong Kong, see Carole
J. Petersen, “Values in Transition: The Development of the Gay and Lesbian Rights Movement in Hong Kong” (1997) 337: 19 Loyola of Los Angeles
International and Comparative Law Journal at 358-362.

20 Home Affairs Branch, Equal Opportunities: Family Status and Sexual Orientation (Hong Kong: Legislative Council Brief, 1996). The government duly draft-
ed a Family Status Discrimination Bill, which was enacted in June 1997.

21 The one private member’s bill that was enacted over the government’s objections, introduced by Christine Loh, improved the remedies for discrimina-
tion and sexual harassment. Sex and Disability Discrimination (Miscellaneous Amendments)  Ordinance. Hong Kong Government Gazette, Legal Supplement.
(27 June 1997)1, Part I of II.
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Nonetheless, in September 2004 (seven years after the
handover), the Hong Kong government did change its
position and issued a document entitled Legislating
Against Racial Discrimination: a Consultation Paper.22

Unlike prior consultation exercises, which had asked
whether legislation was necessary (and tended to downplay
the extent of discrimination in the community), the 2004
Consultation Paper primarily sought views on the content
of the bill and seemed to assume that race discrimination
legislation would be applied to the private sector.  

What accounted for the change?  International criticism
and the duty to comply with ICERD certainly played an
important role. Although Hong Kong is now a part of China,
it continues to submit separate reports to the committees
that monitor compliance with the core United Nations
human rights treaties. Hong Kong’s reports are formally
submitted by the Chinese government but the treaty-
monitoring committees review Hong Kong separately and
produce distinct concluding comments for the territory (as
well as for Macau, which was formerly a Portuguese
colony). Hong Kong also sends its own delegation to answer
questions from the committees. In general, this is good for
Hong Kong’s international reputation because the concluding
comments on the territory are generally more positive than
the comments on Mainland China.  However, by 2003, the
absence of specific legislation on racial discrimination had
become a serious liability for Hong Kong, a lightening rod
for criticism – not only by the CERD Committee but also
by other treaty monitoring bodies.  Non-governmental
organizations consistently raised the issue in their shadow
reports and the committees repeatedly asked the official
delegation to explain why Hong Kong had not prohibited
racial discrimination in the private sector.

For many years, the government attempted to defend itself
with a fairly creative interpretation of Article 2(d) of CERD,
which provides that state parties have an obligation to
“prohibit and bring to an end, by all appropriate means,
including legislation as required by circumstances, racial
discrimination by any persons, group, or organizations.” The
government argued that this provision only mandated
legislation where the “circumstances” required it and that
Hong Kong’s circumstances did not justify legislation
because racial discrimination simply was not a serious prob-
lem in the private sector.  The CERD Committee rejected this

line of reasoning when it reviewed Hong Kong in 2001, as it
interprets ICERD to obligate state parties to legislate.
Moreover, the notion that Hong Kong simply had no
problem with racial discrimination was difficult to
accept, particularly in light of its colonial past.

Other international bodies, such as the Human Rights
Committee (in 1999 and 2001) and the Committee on
Economic Social and Cultural Rights (in 1996 and 2001),
were equally critical of the government’s position.
Although the Hong Kong government disputed the negative
comments for many years, it was also keeping track of them
and it provided a succinct summary of the criticism in the
2004 Consultation Paper.23 It also noted that the United
Nations High Commissioner on Human Rights had called for
legislation when she visited Hong Kong in 2000.

This is not to suggest that the Hong Kong government
accepts all international recommendations, as it has
frequently disregarded them for many years.  However,
the administration does like to show some improvement
when it is time to submit the next periodic report. This
was particularly true in the early years after reunification
with China, when the world was closely watching human
rights in the territory. The period 2003-2004 was particularly
trying for the Hong Kong government due to the disagree-
ments over the slow pace of democratic reforms and the
Article 23 saga (the failed attempt to introduce national
security legislation, which was requested by Beijing but had
to be withdrawn after more than 500,000 people marched
in protest).24 Thus, the decision to promise, in 2004, to
introduce a bill to prohibit race discrimination may have
been motivated by a desire to obtain at least some positive
comments from the human rights treaty-monitoring bodies
in the coming years.

Hong Kong’s non-governmental organisations (NGOs) are
also active in the reporting process and lobbied strongly for
race discrimination legislation, both at the international
and the local levels. One of these groups, Hong Kong
Against Racial Discrimination (HARD), was particularly
successful in persuading victims of racial discrimination to
come forward and tell their stories. In the mid-1990s
(when Wu’s EOB was being studied in the Legislative
Council), ethnic minorities who suffered discrimination
rarely complained.

22 Home Affairs Bureau, Government of the Hong Kong Special Administrative Region, Legislating Against Racial Discrimination: A Consultation Paper,
September 2004 (hereinafter “Consultation Paper”).

23 Ibid, pp 2 and 6.

24 Carole J. Petersen, “Hong Kong’s Spring of Discontent: The Rise and Fall of the National Security Bill” in 2003, in National Security and Fundamental
Freedoms: Hong Kong’s Article 23 Under Scrutiny. Fu Hualing, Carole J. Petersen, Simon Young eds. (2005). 
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There was some doubt during the transition period regarding
the right of abode of non-Chinese in Hong Kong after 1997
and this may have inhibited minorities from participating in
the legislative process.  However, after reunification, the
position of these groups became more certain and some
members of ethnic minorities felt confident enough to
come forward. Their stories were shocking for a city that
liked to portray itself as modern and cosmopolitan,
employers who openly paid Nepalese employees lower
salaries than Chinese employees; landlords who refused to
rent apartments to South Asians; schools that only wanted
to hire Caucasians to teach English; nightclubs that charged
different entrance fees depending upon the customer’s
race; nightclubs that charged different entrance fees
depending upon the customer’s race; and security guards
who would try to dissuade Indonesian guests from visiting
an apartment building .25

To the government’s credit, it included these and other
examples in the 2004 Consultation Paper, acknowledging
that they constituted violations of basic rights and should
be addressed. The stories were also publicised in the
press, which increased public support for legislation.26 By
this time the government’s Home Affairs Bureau had also
established a Race Relations Unit, which received and
recorded complaints of race discrimination. The govern-
ment acknowledged that the Race Relations Unit had
collected “well-founded” examples of racial discrimination
in the private sector.27 While the Race Relations Unit
could attempt to conciliate these complaints, it had to
inform complainants that it had no real enforcement.

The other important development was that the business com-
munity became more supportive of legislation, particularly
when it became apparent that Hong Kong’s international
reputation was at stake.28 Apparently even wealthy pro-
fessionals were not immune to racial discrimination.  South
Asians who tried to rent luxury flats reported that landlords
routinely rejected their applications when they discovered
the prospective tenant’s ethnicity. An Indian businessman
had to pretend to be Italian in order to secure a lease.29

One Indian woman was rejected by landlords so many times
that her Caucasian rental agent proposed a scheme: when

they looked at flats the Indian woman posed as the agent
while the Caucasian woman pretended to be the prospective
tenant. Hearing these stories, international companies and
chambers of commerce gradually realized the absence
of legislation prohibiting racial discrimination was bad
for business.  If Hong Kong developed a reputation for
tolerating racial discrimination then some tourists and
international conventions might avoid the territory.
International staff might also resist living in Hong Kong,
which could lead multinational companies to locate
elsewhere in the region. This recognition of the cost of
discrimination was an important development because
the government had traditionally cited the business
community’s views as a primary reason for not enacting
a law.

Thus, by the end of 2004, it appeared that Hong Kong would
finally legislate against racial discrimination.  However, this
was only the beginning of what would eventually be an
extremely long and contentious debate on the content of
the bill.  As the next section demonstrates, there are limits
to the influence of international law.  At some point,
domestic politics become much more important.

25 See Consultation Paper, Annex B at 42–44.

26 Ibid., paras 13–16, pp 4–5, and Annex C (noting evidence of increased public support).

27See Consultation Paper, para 16 at 5–6.

28 Ibid., para 20, p 7. See also Ravina Shamdasani and Quinton Chan, “Strong Backing for Race Bias Law” (November 5, 2001) South China Morning Post. 5
Nov 2001.

29 Consultation Paper, Annex B at 43.
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IV. THE DISAPPOINTING RACE DISCRIMINATION ORDINANCE

Academics initially hoped that the Race Discrimination Bill would incorporate recent reforms to the race discrimination laws
in the UK and Australia, which have often served as models for Hong Kong. We thus published articles suggesting that
Hong Kong incorporate updated definitions of indirect discrimination and include grounds of discrimination beyond the
strict definition of “racial discrimination”, such as discrimination on the ground of religious affiliation and immigrant
status.30 However, at a minimum, we expected the government to introduce a bill that was as strong as Hong Kong’s SDO
and the DDO, which had been enacted in 1995. The government had stated that the race discrimination bill would be
“modeled on the structure and format” of the existing anti-discrimination ordinances31 and that it would use the existing
definitions of direct and indirect discrimination.32 It further stated that the bill “should make it unlawful for the government
to discriminate against a person or group of persons on the ground of race in the performance of its functions or the exercise
of its powers.”33 Nowhere in the Consultation Paper did the government reveal any intention to narrow the definition of
unlawful discrimination or to insert any general exemption for governmental acts and polices.

Yet when the bill was finally introduced into the Legislative Council, in December 2006, the government appeared to have
completely changed its approach, albeit without any explicit explanation as to why it had done so. The Race Discrimination
Bill was much weaker than the existing SDO and the DDO.  This was largely because the bill limited the extent to which it
could be applied to governmental functions and added lengthy clauses qualifying (and narrowing) the definition of unlawful
discrimination, thus excluding acts that many people would consider to be classic examples of racial discrimination. For
the most part, these clauses were not contained in the 2004 Consultation Paper and they were highly complex, making it
difficult for a layperson to understand the bill. It was clear, however, that ethnic minorities were about to receive less
favorable treatment than victims of gender and disability discrimination – arguably making the Race Discrimination Bill itself
an example of official discrimination and a violation of the government’s obligations under ICERD. 

The government also declined to address the well-documented discrimination suffered by new immigrants from
Mainland China, arguing that the discrimination they suffered was a form of “social” discrimination, although it is
probably more analogous to discrimination on the ground of national origin, which is covered by Article 1 of ICERD. (There
is a strictly controlled border between Hong Kong and China, which makes the analysis of national origin somewhat different
than it would be in countries without internal immigration controls.)  The decision to leave new immigrants out of the bill
was disappointing to community organizations that serve immigrant families, partly because the Hong Kong government had
previously included information on new arrivals from China in its 2000 report to the CERD Committee.34

A few months after the Race Discrimination Bill was introduced, the Centre for Comparative and Public Law at the University
of Hong Kong organized a conference to study the bill. My paper, entitled “How Many Clauses Does it Take to Define
Discrimination?” focused on the differences between the Race Discrimination Bill and the existing SDO and DDO.35 I
criticized the unduly complex (and narrow) definition of discrimination and argued that the bill would likely exclude from
coverage many important governmental functions. Many other academics and non-governmental organizations also
presented papers that challenged the government’s drafting approach. However, the official who attended the conference
was unsympathetic to these views and left participants with the distinct impression that the government might withdraw the
bill if legislators tried to amend it in any significant manner.  Of course, this would intimidate organizations that had been
lobbying for years for race discrimination legislation that applies to the private sector.

30 Carole J. Petersen, “Racial Equality and the Law: Creating an Effective Statute and Enforcement Model for Hong Kong” (2004) 34 Hong Kong Law Journal
at 459-80. 

31 Consultation Paper at para 26.

32 Ibid, paras 34-5.

33 Ibid, paras 56.

34 Ibid.

35 Carole J. Petersen, “How Many Clauses Does it Take to Define Discrimination? A Comparison of the Racial Discrimination Bill with Existing Legislation”
presented at the Conference on Hong Kong’s Race Discrimination Bill, Centre for Comparative and Public Law, University of Hong Kong, 31 March 2007 (copy
on file with the author).
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I later revised my conference paper and submitted it to the Legislative Council’s Bills Committee.36 I presented examples of
situations that I feared would be excluded from legislative protection if the Bill were not amended. The Bills Committee
requested the government to respond and it did reply to parts of my submission.37 However the government did not
dispute my basic premise, which was that the Race Discrimination Bill would provide narrower coverage than the SDO and
DDO, particularly with respect to governmental acts and functions.  The government’s chief response was that people could
still sue the government under the Bill of Rights Ordinance (which applies to the government and public authorities).
But the Equal Opportunities Commission (EOC) has no jurisdiction to enforce the Bill of Rights Ordinance and most of
the successful litigation against governmental discrimination has been supported by the EOC.  For example, the Hong Kong
EOC successfully sued the government in two major cases, one under the SDO and one under the DDO.38 Indeed, I suspect
that these two cases are what motivated the government to depart from the model of the SDO and the DDO; nervous
officials drafted the Race Discrimination Bill in narrow terms, in order to minimize the opportunities for EOC-supported
litigation against government departments.

Human rights organizations were convinced that the Race Discrimination Bill would not comply with ICERD and thus brought
the matter to the attention of the CERD Committee, which responded quickly.  In August 2007, the CERD Committee used its
“follow-up procedure” and wrote to the Chinese Government. Noting that the Committee had already expressed its concern
(in 2001) regarding the absence of race discrimination legislation in Hong Kong, the Committee stated that:

36 Carole J. Petersen, Hong Kong’s Race Discrimination Bill: A Critique and Comparison with the Sex Discrimination and Disability Discrimination Ordinances,
June 2007, published on the Hong Kong Legislative Council’s website. <http://www.legco.gov.hk/yr06-07/english/bc/bc52/papers/bc52cb2-2232-1-e.pdf>.
The government’s response is Online: http://www.legco.gov.hk/yr06-07/english/bc/bc52/papers/bc521029cb2-173-1-e.pdf.

37 For the government’s response to my concerns regarding the limited application of the bill to government actions, See Constitutional and Mainland
Affairs Bureau, Hong Kong Government, Bills Committee on Race Discrimination Bill: Application to Government, LC Paper No. CB (2)173/07-08(01), October
2007. Online: http://www.legco.gov.hk/yr06-07/english/bc/bc52/papers/bc521029cb2-173-1-e.pdf. 

38 For analysis of these two cases, which revealed how unprepared the government was to comply with the SDO and DDO, see Carole J. Petersen, “The
Right to Equality in the Public Sector: An Assessment of Post-Colonial Hong Kong” (2002) 32 Hong Kong Law Journal at 103-34. 

39 See Letter, dated 24 August 2007, from Regis de Gouttes, Chairman of the Committee on the Elimination of Racial Discrimination to the Permanent
Representative of the Permanent Mission of China to the United Nations. Online: http://www2.ohchr.org/english/bodies/cerd/followup-procedure.htm.

40 See Letter, dated 7 March 2008, from Fatimata-Binta Victoire Dah, Chairperson of the Committee on the Elimination of Racial Discrimination to the
Permanent Representative of the Permanent Mission of China to the United Nations. Online: http://www2.ohchr.org/english/bodies/cerd/early-
warning.htm.

41 Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China, Annex II, Part II.

According to information made available to the Committee, a Race Discrimination Bill
has been introduced into Hong Kong Special Administrative Region Legislative Council
in December 2006 which does not appear to be in conformity with the Committee’s
recommendation. In particular, it has been brought to the attention of the Committee
that the Bill provides for a narrow definition of direct and indirect discrimination dif-
fering from the Sex Discrimination and Disability Discrimination Ordinances.
Furthermore, Clause 3 of the Bill as presently drafted appears to exclude a substantial
portion of Government action from the legislation and thus from the statutory right to
seek redress against racial discrimination perpetrated by State authorities.39

When the government did not amend its bill, the CERD Committee exerted further pressure by using its “early warning”
mechanism. In March 2008, the Committee again wrote to the Chinese government, reiterating the concerns it expressed in
2007 and asking that the Hong Kong government amend any provisions in the Race Discrimination Bill that did not comply
with ICERD.40

The critique from the CERD Committee and from local commentators did help to bring about some limited amendments to
the Race Discrimination Bill. However, most of the amendments introduced by legislators were defeated due to the
undemocratic voting procedures in post-1997 Hong Kong: any bill or amendment introduced by an individual legislator
(as opposed to the government) will only pass if it receives a majority of the votes of both groups of legislators: the
representatives of the functional constituencies and the representatives returned by other methods (direct elections and the
Election Committee).41
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This means that the legislators chosen by the functional constituencies (who tend to be more conservative and pro-govern-
ment than the directly elected legislators) can effectively veto bills and amendments proposed by directly elected legislators.
As a result, the Race Discrimination Ordinance that finally came into force in July 2009 (a full five years after the 2004
Consultation Paper which had raised so many hopes) retains many of the flaws that the CERD Committee and other
commentators had identified.

When Hong Kong was last reviewed by the CERD Committee, in August 2009, numerous non-governmental and professional
organizations criticized the Race Discrimination Ordinance.42 Although the Hong Kong delegation duly defended the
legislation, the Committee concluded that it did not comply with ICERD and urged the government to amend it.  The
Committee “expresse[d] its concern about the definition of racial discrimination given in the Hong Kong SAR Race
Discrimination Ordinance. It was not completely consistent with article 1 of the Convention” and about the limited coverage
of government activities and powers.43

This is not to suggest that Hong Kong’s Race Discrimination Ordinance was not an achievement.  It is the first time that race
discrimination has been prohibited in the private sector and this is where many of the complaints of discrimination have arisen.
To that extent, Hong Kong is still a useful case study of the influence of ICERD and the value of the reporting process to the
CERD Committee.  However, by going out of its way to protect government departments from potential litigation, the Hong
Kong government has done little to enhance the territory’s reputation as a jurisdiction that respects and implements inter-
national human rights law.  Ironically, that was supposed to be one of the motivating forces for enacting the new law.  It is
unfortunate that Anna Wu’s comprehensive EOB was not enacted in 1995.  She viewed anti-discrimination legislation
as a kind of social contract: in exchange for protection from discrimination that might affect us, we agree to give similar
protection to other groups, including those who may fall outside our normal range of empathy. This view was discarded
when the government insisted on dealing with discrimination as slowly as possible and then only on a piecemeal basis.  

For now, ethnic minorities have achieved a limited victory, one that might not have been achieved without assistance from
the United Nations human rights system. Granted, racial discrimination is addressed by a far less comprehensive law than
discrimination on the grounds of gender and disability. However, additional law reform is always possible, particularly if Hong
Kong continues to report separately to the CERD Committee and other treaty-monitoring bodies and non-governmental
organizations continue to actively contribute to that process.  Eventually, I hope that Hong Kong will develop a comprehensive
body of anti-discrimination law that protects all citizens equally, one that the territory can be truly proud of when it reports
to the United Nations.

42 See, for example, the submissions by the Hong Kong Bar Association and the Centre for Comparative and Public Law to the UN Committee on the
Elimination of Racial Discrimination 75th Session, August 2009, for the review of China (including Hong Kong and Macau) Online:
http://www2.ohchr.org/english/bodies/cerd/cerds75.html

43 Concluding Observations of the Committee on the Elimination of Racial Discrimination: China (including Hong Kong and Macau Special Administrative
Regions), U.N. Doc. CERD/C/CHN/CO/10-13 (Sept. 15, 2009) at para 27.
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RÉSUMÉ

L’article explore le problème social que représentent les obstacles à la reconnaissance des titres de compétences des
travailleurs étrangers et leurs conséquences sur le plan social dans le contexte de la politique canadienne sur l’immigration
et de l’économie politique fondée sur le savoir. On fait valoir que les responsables de l’élaboration des politiques au Canada
doivent se pencher sérieusement sur ce phénomène potentiellement explosif, tant sur le plan économique que social.
Compte tenu de l’importance et de l’ampleur de l’immigration, critiques pour la croissance et le progrès national du Canada,
l’absence relative de débats d’intérêt public sur la question est à la fois surprenante et indicative d’une politique à courte
vue. Cet état de fait indique qu’en tant que nation post-industrielle faisant appel à l’immigration et dont l’économie est
fondée sur le savoir, nous n’avons pas réfléchi à la stratégie que nous devrions adopter pour gérer notre plus importante
ressource en capital humain et financier. La thèse présentée ici peut se résumer ainsi : pour améliorer notre productivité et
bien nous positionner pour demeurer concurrentiels au sein de l’économie mondiale fondée sur le savoir, les discussions
actuellement en cours sur l’immigration canadienne en général et les travailleurs étrangers diplômés en particulier
pourraient grandement profiter de l’adoption d’une vision plus systématique des recoupements entre les questions raciales
et les questions d’économie politique;  d’où l’importance de désagréger les données propres aux questions raciales et au
ciblage des besoins pour réussir à éliminer les obstacles à la reconnaissance des titres de compétences des travailleurs
étrangers.

Les lacunes en matière de reconnaissance des
titres de compétences étrangers au Canada : vers
un universalisme ciblé 
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INTRODUCTION

In postindustrial societies there is evidence to suggest that the relationship between dominant and sub-dominant groups do
not usually extend over diverse ethnoracial relationships in a way that reinforces institutional realms across the institutional
spectrum of society. On the contrary, today in the social sphere, everyday life does not reflect a “back of the bus” formal
segregation and hierarchy, and there are no public spaces designated for “Whites Only” or “Coloured Only.” This pattern in
social institutions gives contemporary pluralism a non-caste-like public image in which the society looks as though it is not
resistant to change or to the social mobility of people of colour. Instead, visible minority progress from accommodation to
assimilation into the mainstream appears to be, and is presented as, a straightforward “first come, first serve queue” and
“point system” proposition – a matter of individual merit and personal initiative. However, the fluidity of the social
institution realm does not necessarily correspond or interface with the political economy, where the subtlety of racial
domination and discrimination in the workplace is glossed over and hidden by the informality of unassuming policies and
practices that are woven into the framework of economic institutions, and function to socially nullify people of colour and
exclude them from material rewards and privileges.

Canadian immigration policy is an example of a political economic institution that reveals specific racialized biases. Like many
other social problems, racialized immigration signals a discrepancy between the ideals and realities of Canadian multi-
culturalism. While equality of opportunity and freedom for all – regardless of country of origin, body colour, creed, or
language – are stated ideals of this country, many subordinate minority group members experience discrimination on the
basis of racializing factors. So, although passage of employment equity legislation, human rights legislation, official
promotion of multiculturalism, and the introduction of “universality” in Canada's immigration system are aimed at
eliminating overt institutional discrimination in and by Canadian society, people of colour, and particularly visible immi-
grants, are often marginalized (Foster 2002; Wallis and Kwok, 2008). Accordingly, in the contemporary workplace, while
there are variations in terms of income levels between visible minority groups; research has consistently found earnings
disadvantages are particularly large for immigrants from non-European backgrounds most distant from the mainstream pop-
ulation in terms of racial characteristics (Reitz and Sklar 1997; Smith and Jackson 2002; Hou and Balakrishnan, 2004). In this
respect, the nation represents a circular field, with the hierarchy moving from the powerful centre (composed of ‘pale
males’) to the less powerful periphery (composed of the ‘others’). The ‘others’ however are not simply dominated, but are
forced to compete with each other for a place closer to the centre (Hage, 1998).

THE PROFILE AND STUDY OF INDIVIDUAL AND STRUCTURAL BARRIERS

Sociological research has clearly recognized the “social fact” that contemporary immigration to Canada is both urbanized and
racially segmented (Durkheim 1964a/1895). A large number of foreign-trained professional immigrants have experienced
downward social mobility after immigrating to urban Canada, and that the significant human capital brought in by
immigrants has been underutilized. In major urban centres this phenomenon has become so renowned it has been named
the foreign-doctor-who-drives-taxicab syndrome (Shin, 2007).

The Foreign Credentials Gap in Canada” The Case
for Targeted Universalism
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Furthermore, it is also a well established social fact that at the heart of this dynamic, the economic returns to human capital —
education and labour market experience — appear to be lower for immigrants who belong to visible minorities, than for
white ethnic immigrants or native-born Canadians (Baker and Benjamin 1994). Richmond, found that despite high levels of
education, visible minority immigrants from developing countries appear to be particularly vulnerable in the Canadian urban
labour market (1984: 253). Subsequently, immigrant skills are significantly discounted in urban Canada, and the groups
affected by skills underutilization are primarily composed of racial minorities (Reitz, 2005). The foreign-doctor-who-drives-a-
taxicab syndrome is a feature of a racialized labour market.

Although the facts may not be in dispute, the reasons for credentials devaluation and skills discounting are still vigorously
contested (Basran and Zong, 1998). The major debate in sociological literature today revolves around the extent to which
individual factors or structural factors contribute to immigrants' occupational disadvantages.

THE FIRST RESEARCH THEME STRESSES INDIVIDUAL FACTORS APPROACH

In an open society that sanctions achievement and merit in the form of education-based skills, how do we account for
occupational disadvantage across colour lines? Much research suggests the fact that racial minorities experience greater
problems of skill underutilization is not conclusive or unproblematic evidence of racial discrimination. Some would argue,
particularly in the context of a diverse multicultural and multiracial society, that the influences of confounding factors on
income differences are complicated. Therefore, without careful controls of demographic and motivational influences,
structural factors (such as ethnicity and race) in income differences (and therefore, discrimination) may be exaggerated.
Different rates of occupational return may relate more to personal qualifications than to blocked mobility. It is argued that
multivariate analysis is essential in adjusting the effects of other influential factors, such as schooling, age, sex, nativity,
language, occupation, and labour-force activity (Boyd, 1992). 

One general finding in the literature is that after controlling for various factors that affect earnings, including years of
education and labour market experience, immigrants appear to start at a significant disadvantage relative to native-born
Canadians when they enter the country, but then catch up over time – the well-known “years since immigration” effect.
Virtually, all ethnic groups have experienced overall improvement in educational attainment over the last three decades and
generations. Hence, the relative differences among ethnic groups have attenuated (Herberg 1990; Shamai 1992). The
implication of this is that at some point in the individual experiential process the immigrant gap is, or could be, fully
eliminated. The expectation of better prospects for the second generation is based, in part, on the importance attached to
education by highly educated immigrants, which they likely pass on to their children. Also, employers are more likely to
accept this second generation, because their education, unlike that of their parents, will have been acquired in Canada.
Previous studies on the offspring of immigrants generally confirm this optimism (Boyd 1992). However, there seems to be
general agreement that for non-white immigrants who have arrived in Canada since the 1980s, the initial earnings gap has
widened and the catch-up rate has slowed down (Baker and Benjamin 1994), and visible professionals may find it difficult to
obtain Canadian accreditation for the professional standing they held in their country of origin. Black men of Caribbean
origin, for example, seem to carry a long-term disadvantage and may never reach the wage level that one might expect
(Simmons and Plaza, 1995).

Alboim, Finnie and Ming (2005) found evidence that minorities who have at least one degree from Canada and one from
abroad have a very significant income premium, even when compared to white immigrants with the same mix of credentials.
Further, minority immigrants with multiple degrees do exceptionally well; immigrants of colour with only a foreign degree
do very poorly. This is in comparison to similarly educated white immigrants earn substantial returns to their schooling. There
is very little difference between white and visible minority immigrants who obtain their university degrees in Canada; there
is, similarly, little difference in the returns to a Canadian degree when comparing white and non-white native-born
Canadians. That is to say, both immigrants and native-born Canadians with Canadian degrees – visible minority or white –
receive similar rewards in the labour force. In fact, returns are actually estimated to be slightly greater for people of colour
(Alboim, Finnie, and Ming 2005). 

These results suggest that a foreign degree held by an immigrant who belongs to a visible minority group is heavily
discounted in the Canadian labour market. However, they go further to suggest that there is little difference in the returns
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to degrees obtained in Canada for both immigrants of colour and white immigrants. Additionally, native-born members of
visible minority groups holding degrees achieve income levels a little higher than their white counterparts. From this, the
researchers conclude that direct racial discrimination seems unlikely to be the reason — or at least the sole reason — for this
gap. Finally, the researchers cannot discern why non-white immigrants with foreign degrees earn such a low return to their
schooling, and cannot rule out some sort of prejudice towards foreign education obtained in certain countries. However,
differences in the type and quality of schooling, or the inability of Canadians to accurately judge the worth of foreign degrees
seem to be more likely explanations (Alboim, Finnie, and Ming 2005). 

Interestingly, research has found that while foreign-born visible minority members are at a disadvantage in the wage labour
force, those who are native-born and self-employed do substantially better than the general self-employed Canadian-born
population (Maxim, 1992). It has been suggested that with the decline of manufacturing jobs in contemporary Canada and
the erosion of the standard employment relationship, opportunities for upward mobility for more recent cohorts of
immigrants are tied to self-employment or entrepreneurship within an ethnic economy (Satzewich and Wong, 2003). This
situation is somewhat akin to earlier times in Canada when entrepreneurship was chosen by groups like the Chinese and
Jewish communities because of blocked mobility in the mainstream labour market. 

There is some evidence to suggest that contemporary ethnoracial entrepreneurship is also consistent with the new global
formation of the “transnational” actor (Portes, 1999). Previously, international migrants made radical breaks from their
ancestral homes to start life afresh in their new homeland. Currently, the new paradigm of transnationalism emphasizes the
link that immigrant and ethnic communities retain and cultivate with families, institutions, and political economies abroad
(Satzewich and Wong, 2003). Ethnic entrepreneurship and the relate transnational economic enterprises may offer
opportunities to immigrants of modest backgrounds to escape dead-end menial jobs and make their way into the middle
class or petite bourgeoisie (Portes 1999, 471). This would seem to support the individual-factor focus and approach to the
examination of immigrant earnings inequality. 

Some research has referenced demographic and motivational factors in regard to the selectivity of immigration procedures.
For instance, it has been found that as a group, Asians have experienced the greatest social economic advancement in recent
years. On one hand, this social fact appears to imply that there is a place in Canada's vertical mosaic for upward mobility of
some visible ethnic groups (Shamai, 1992). However, there are also studies that attribute this apparent success to the
selectivity of the immigration point system, and an increase in the number of Asian immigrants over the last three decades
(Beaujot, Basavarajappa, and Verma 1988: 32-35). It has also been suggested that new immigration regulations may have
been more stringently applied in the selection of non-European immigrants, thereby increasing their entry levels of human
capital (Kalbach and Richard, 1988). In view of these potential variables, it is possible that some minority groups may have
high educational attainments, due either to the selectivity of immigration or to high aspirations and individual efforts. 

Hou and Balakrishanan (1996) found, however, that the selectivity of immigration only contributes partly to the achievement
of visible minorities in education. They argue that income inequality on the basis of qualifications is most probably related
to discrimination rather than demographic factors. This finding is substantiated in two ways. First, while there is some
evidence of variability within both non-visible minority groups and visible minority groups in terms of the effects of various
individual factors on their income levels, the patterns and processes of integration into Canadian society for non-visible
minorities and visible minorities are different and clearly distinct. Second, while income equality has materialized in spite of
educational differences for some European groups, it has not for visible minorities. Specifically, in Canada, differences in
income exist between and within non-visible and visible minority groups. After adjusting for variations in educational and
occupational distributions, most visible minorities receive less income for equal levels of employment and skills. In this
sense, we can say that visible minorities follow a different path of integration into contemporary Canadian society (Hou and
Balakrishanan 1996: 282).

THE SECOND RESEARCH THEME STRESSES STRUCTURAL FACTORS

Accentuating the importance of higher education in postindustrial societies like Canada is thought to be consistent with an
“open society” concept based on the principle of equality of opportunity. This mandates that an individual's accomplishments
are basically determine by personal attributes and efforts. Income, for instance, is the rewards for an individual's investment
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in human capital. Therefore, income differentials among individuals should simply reflect their differences in education,
occupation, age, and other achieved social and economic characteristics. The ascribed status of individuals, such as visible
ethnicity and race, should not enter into the equation. In this sense, any racialized pattern differences in income may be an
important indicator of discrimination.

In this approach, structural factors that contribute to racialized patterned difference are noted as indicators of discrimination
in the recognition of foreign credentials. This suggests, in conjunction with “the discrimination thesis,” that control of entry
to the professions has caused systematic exclusion and occupational disadvantages for professional immigrants (Boyd, 1985;
McDade, 1988; Trovato and Grindstaff, 1986; Rajagopal, 1990; Ralston, 1988; Beach and Worswick, 1989). Specifically, Boyd
provides an analysis of differences between Canadian-born and foreign-born workers in the acquisition of occupational
status. Boyd (1985) argues that the Canadian-born receive a greater return for their education compared to the foreign-born
because of "difficulties of transferring educational skill across national boundaries" (p. 405). 

Several studies use census data to demonstrate the difficulties in translating educational achievements into occupational
advantage that are faced by selected cohorts of immigrants (Trovato and Grindstaff, 1986; Grindstaff, 1986). Pendakur and
Pendakur's research (1996: 26) suggests that even when controlling for occupation, industry, education, potential
experience, CMA, official language knowledge and household type, visible minorities earn significantly less than native-born
white workers. Reitz argues the cause of low earnings among immigrants is overwhelmingly pay inequity, with some
underutilization of skills. Employers often do not recognize foreign education and experience (Reitz, 2003).

DYNAMIC INTERPLAY OF SOCIAL FORCES AND THE COLLECTIVE EXPERIENCES OF INDIVIDUALS

Although the individual approach has elucidated some personal difficulties, it cannot explained how the structural factors
pertaining to policies, criteria, and evaluation procedures also contribute to occupational disadvantages for foreign-trained
professionals. In a Durkheimian sense, failure to locate individual barriers in social conditions and structural arrangements
tends to blame immigrant professionals for their problems in Canada. However, individual behaviour does not evolve in a
vacuum. For example, lacking Canadian experience is an individual attribute, but it is related to employers refusing to
recognize foreign credentials and to hire immigrants in jobs suited to their training. Samuels (2004) takes note that the use
of “Canadian experience” most likely is used as a euphemism for racism. From the vantage point of visible minority foreign-
trained professionals, it would not be accurate to consider their occupational disadvantages as resulting from two types of
barriers in isolation. Instead, their visible status can have the effect of precluding a smooth transition into Canadian society,
while public reaction to their physical appearance and cultural differences can only complicate the settlement process.

Faviola Fernandez, of the Policy Roundtable Mobilizing Professions and Trades (PROMPT), affirmed that earnings disadvantages
can be particularly egregious for visible minority immigrants, whose physical appearance and cultural backgrounds are most
distant from the white mainstream population. Immigrants from non-European, racialized communities face the steepest
downward shifts in career mobility and the highest levels of poverty (Second Annual Law and Diversity Conference 2004).
Fernandez recounted the personal baptism in social and economic inequities and the racialization of poverty she encounter
in Canada that eventually shocked her into a greater community involvement. After immigrating to Canada three years ago
in possession of an honours degree in Literature and Linguistics from the University of Singapore and a Masters degree in
Applied Linguistics from the University of Essex, UK, Fernandez discovered her foreign-acquired degrees where not
recognized toward the procurement of an Ontario Teaching Certificate. Instead, since her arrival she has struggled to work
in part-time and contract positions as an ESL teacher, and after-school program coordinator and a recreation project
coordinator for newcomer children. As is common among visible minority job-seekers, both native and newcomer,
Fernandez first experienced employment discrimination in a unique form of Canadian “low-grade racism,” embodied by (as
she put it) “people who could be polite even when they were being impolite.” (Second Annual Law and Diversity Conference,
2004).

Visible minority natives and newcomers are regularly exposed to subtle and informal exploitation and difference nullification
in the Canadian workplace that can lead to a demoralizing sense of despair and loss of dignity. However, visible minority new-
comers are further exposed to the immobilizing “catch-22” of the “Canadian experience” rule, which holds that you need
Canadian experience to get a job, but you cannot get a job because you do not have Canadian experience. All of this means
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that immigrants from racialized communities, at the remotest distance from the White mainstream population, are typically
relegated to the most “vulnerable place in society ... where there is a loss of control over your life ... with a limited right to
participate in the processes to gain a right to participate” (Second Annual Law and Diversity Conference, 2004).

Reitz (2003: 5-6) argues that even when transferability is not at issue (that is, when occupational or education standards or
institutional differences in the immigrants place of origin are not questioned) traditional prejudice may be operant, and the
institutional development of society may present barriers. 

Education may be valued for reasons other than its purely functional relevance, including prestige or authority-enhancing
capacity. Some employers may tent to distrust the relevance of foreign qualifications because they lack familiarity with them,
and because of a fear of the risks involved in taking a chance on the unknown. Bureaucratic procedures in hiring may be
tailored to local or conventionally esteemed educational institutions. Since these traditional prejudices and conventional
standards of authority tend to breakdown along geographic and colour lines, they represent a form of racialization of
skill-recognition that would compound other individual obstacles faced by immigrants. It has been suggested that the
contemporary workplace phenomenon of managerial cloning is a possibly related tendency, which further functions to
ensure and entrench Whiteness at the level of corporate power and decision-making (Arrow, Bowles and Durlauf 2000).

The Voices of Visible Minorities: Speaking Out on Breaking Down Barriers” (2004) summarizes seven focus group discussions
with successful immigrant and Canadian-born managers and professionals. Participants in these focus groups reported that
organizations in Canada have regularized use of duplicitous terms like "lack of fit" to exclude talented visible minorities from
senior positions. Immigrants of colour face particularly daunting, but unspoken, barriers to achieving career success that
goes way beyond psychometric career counseling strategies. These range from lost opportunities because they speak with
an accent to non-recognition of their work experience or credentials. Many immigrants felt that in Canada, speaking with an
accent or owning a foreign credential is often used by employers as an excuse to screen them out of job competitions.
Consequently, many talented immigrants are routinely prevented from working in their fields, even in professions where
labour shortages already exist.

The low valuation of foreign credentials together with the demand for Canadian experience is ethnocentric and cannot be
separated from the ethnoracial dimension of disparity. European and American credentials are easily translatable because
they are part of the dominant “whitestream” culture. Furthermore, public perception of visible minority immigrants who are
forced to compete for menial jobs is shaped negatively, which in turn takes the onus off of the government to respond to the
problem (Keung 2005). While skill jobs go unfilled, this vicious cycle also creates heightened competition for menial jobs.
Immigrants living in poverty could create pressures – or at least the perception of pressures – on the social safety net (Keung
2005). This might result in public demands for a reduction in social programs and other support for immigrants (Keung 2005).
Even those visible minority immigrants who succeed continue to feel undervalued and underappreciated, looked down upon
by the dominant sector, and torn between the cross-cutting pressures of affirming their distinctiveness while accepting the
norms and practices of white middle class society (Fleras and Elliott, 1999: 276). In other words, white cultural hegemony is
the new head tax to exclude the “undesirable” and to perpetuate exploitation and oppression in Canada (Guo and Andersson
2005).

While it is sometimes difficult to separate individual factors from structural factors, ethnoracial stratification must be examined
dynamically. We live in a world where the dynamics of human enterprise and social outcomes are primarily filtered through
a techno-coloured lens which is not always responsive to individual skills, aptitudes, values, personality traits and/or
interests. Objective research consistently reveals that a commitment to social justice has to recognize the need for collective
as opposed to individual initiative where appropriate. It also endorses the principle of positive state action and social
intervention for true substantive equality, since equal outcomes in the workplace are unlikely to arise from competitive
market forces.

TWO KEY APPROACHES USED TO STUDY STRUCTURAL BARRIERS

There are two key approaches to the study of discriminatory barriers that focus on the policies, regulations and procedures
that control entry and advancement in the workplace. Even in a labour market in which education-based skills are significant,
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and meritocratic practice is espoused, immigrants may experience structural difficulties. The first key approach to the study
of these difficulties focuses on policies, regulations, and procedures which are evident in government reports concentrating
on specific components of the accreditation process (Task Force on Access to Professions and Trades in Ontario, 1989; Reitz,
1997). Access to information on accreditation procedures, agencies involved in the assessment, and the nature of the
evaluation itself are some of the aspects that have been studied by this approach.

Culminating with Ontario's 1989 ACCESS! Report and the 1997 federal government “Not Just Numbers Report,” most
reputable structurally-oriented research now seem to agree on the acknowledged barriers faced by foreign-trained
immigrants in having their skills and credentials recognized. Particularly, much research notes the problematic nature of the
various, confounding rules/regulations/requirements of provincial regulatory bodies, the obtuse requirements of
educational institutions and the subjective hiring and promotion rules of employers. The current problem is not to be found
identifying the barriers, but establishing effective strategies for eliminating these barriers.

The Access! Task Force Report (1989) also looks at whether the Charter of Rights and Freedoms applies to licensing bodies.
It reviews admissions criteria, appeal requirements and additional examinations for internationally trained candidates and
concludes that the Charter may apply if the licensing practices are found to be discriminatory. The report acknowledged the
primary obligation of occupational bodies is to protect the public interest with respect to health, safety, and welfare.
However, in fulfilling this obligation the bodies must also consider the duty to respect an individual's right to equality of
opportunity and to equal treatment without unreasonable discrimination. The report goes on to review the barriers to entry,
including:

•   Lack of clear information about professional standards and registration requirements.
•   Problems getting academic qualifications and experience recognized.
•   Registration exams may not give a full or fair reflection of individuals' actual knowledge and skills.
•   Language tests may not test the skills actually required to practice the occupation.
•   Lack of upgrading and bridge training opportunities.
•   Lack of internal appeal mechanisms.”

According to the ACCESS Report, the assessment of equivalency is the stage that is the least standardized and most difficult
for applicants. It recommended a Prior Learning Assessment Network (PLAN) to address the problems in assessing
equivalency. The PLAN proposal was recommended as a move away from a certificate-based system toward a competency-
based system. Subsequent analysis into the problem in assessing equivalency has built on this recommendation. 

In the medical profession, for example, Joan Atlin, Executive Director, Association of International Physicians and Surgeons
of Ontario, has emphasized the importance of focusing on the doctor shortage in Ontario through a lens of competence and
a lens of rights – human rights and the Charter of Rights. The question is, why is medical licensure a right for Canadians and
a privilege for internationally trained physicians? (Second Annual Law and Diversity Conference, 2004).

At present, internationally trained physicians have to compete with each other for the limited assessment and training
positions available, and only about 10 to 15 percent of the talent pool find a placement. At the end of the process, those
who do succeed in obtaining a licence to practice also have to fulfill a five-year return of service contract with the government.
In other words, the present licensure system is creating two classes of Canadians – one class with full access and the other
class who have to compromise and compete before they can gain access to the steps to prove competency. According to
Atlin, Canada’s doctor shortage is not only a regulatory and assessment problem but an equity problem as well, that requires
a “paradigm shift” to eliminate the double standards that are embedded in the medical profession and society.
Internationally trained physicians are “treated like labour market commodities and not like citizens with equality rights”
(Foster 2004).  The potential for the development of a self-sufficient system that can provide adequate service to all
Ontarians and Canadians lies precisely in organizing social policy principles around equity and fair practice, actualizing our
already existing human resources (Foster 2004).

The Council of the College of Physicians and Surgeons of Ontario has recently taken steps toward tackling our proverbial
health-care problem, and has forwarded recommendations to the health ministry proposing a new assessment program for
foreign-trained physicians. This assessment tool was created at the province's five medical schools, and includes a new
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fast-tracking process to be coupled with other state initiatives like location incentives for under-serviced areas and medical
school tuition subsidies. However, Atlin argues for a new “equity rights” action plan as well. This recommends the
provision of adequate training opportunities, and a focus on competencies that reflect clear and concise criteria and
apply the same standards to all physicians. Atlin notes, for many internationally trained physicians this was the working
assumption about this country before they emigrated. It was only after their arrival that they realized that they had been
seduced and abandoned (Second Annual Law and Diversity Conference 2004). Some sociologists maintain that the removal
of overt and covert systemic barriers in a way that preserves human rights and professional standards would involve the
implementation of programs like a “licensing equity plan” for regulatory and licensing bodies and/or the implementation of
an “employment equity plan” by employers, under the coherent supervision of the federal immigration program and a
national settlement and integration policy. The elimination of systemic racial discrimination is a national jurisdiction that is
not conducive to the trend toward devolutionary and decentralized settlement service arrangements (Foster 1998). 

The second approach to the study of discriminatory barriers focuses on experience and perceptions. An attitudinal survey
conducted in 1990 by Decima Research Ltd. showed that 90 percent of Canadians agreed with the statement, “All races are
created equal” (cited in Reitz and Breton, 1994: 68). Nevertheless, a 2005 Ipsos-Reid poll conducted on a randomly selected
sample of 1,001 Canadians it was found that one in six adults, or 17 per cent of those surveyed, had personally experienced
racism. The survey also found that seven per cent (1.7 million) of Canadians would not welcome someone of another race     -
 person of another race, and 15 per cent (3.4 million) said skin colour makes a difference in their workplace.

Today most Canadians tend to believe that all races are created equal, and the dominant white majority is generally open to
residency and citizenship and commingling with and among other ethnic and racial minorities in public places and social
events. Nevertheless these studies also indicate that this same dominant majority is hesitant about minorities marrying into
their families, and they also strongly resist the admittance of minorities to the higher occupational structures in the work
world. A report released by the Canadian Race Relations Foundation (2000), entitled  Unequal Access: A Canadian Profile of
Racial Differences in Education, Employment and Income, confirmed that ethnoracial diversity is generally seen at the
bottom and middle level of the labour force pyramid, but, “the higher the pyramid, the less diverse and the Whiter it
becomes.” Further to this, research also suggests that most professions would prefer to restrict the supply so that mem-
bers can continue to enjoy a higher level of income. This has been particularly true among physicians and surgeons, den-
tists, and veterinarians among the professions (Samuels, 2004).

Basran and Zong's (1998) research emphasized the importance of personal experience and perceptions in understanding
both individual and structural barriers. In their study of 404 Indo and Chinese immigrant professionals residing in the
Vancouver area found only 18 percent of them at the time of the study worked in the         ir own profession in Canada. Only 6
percent agreed that the provincial governments had conducted a fair recognition of their foreign credentials. When asked
about the possible sources of discrimination in the accreditation process, 65 percent reported colour, 69 percent listed
nationality or ethnic origin and 79% the inability to speak English as issues of concern.

Samuels (2004) interviewed nine foreign-trained graduates of various disciplines from developing countries in Ontario. Eight
of the nine considers that they are excluded from becoming accredited because of undertones of racism prevailing in
various practices by accreditation agencies. Veterinarians and Dentists are particularly affected. They stated that there is a
“strong element of exclusion” felt by graduates from developing countries since internship positions are very limited and
there are not many visible minorities who own animal hospitals. The lack of Canadian experience, accent and culture of
visible minorities prevent them from getting internship positions even when their help is offered free of charge, they
maintain. Most of them say “somewhere race is coming into play” (Samuels 2004).

The Ethnic Diversity Survey (2003) offers a portrait of the entire ethno-cultural make-up of the Canadian population in regard
to the experience and perception of discriminatory barriers. The survey asked respondents how often they felt out of place
in Canada because of their ethnicity, culture, race skin colour, language, accent or religion. The findings show that several
distinctive ethno-cultural patterns. First, visible minorities were more likely than others to say that they felt uncomfortable
or out of place in Canada at least some of the time. Second it found that one in five visible minorities experienced
discrimination or unfair treatment “sometimes or “often,” while only one in 20 of non-visible minorities reported
experiencing discrimination or unfair treatment sometimes or often. Further, among the indicators of discrimination or
unfair treatment, race or colour was the most common reason for perceived discrimination or unfair treatment. Finally, the
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research found that discrimination or unfair treatment was most likely to occur in the workplace.

Twenty-four percent of all visible minorities in Canada said that they felt uncomfortable or out of place because of their
ethno-cultural characteristics all, or most or some of the time. This was almost three times higher than any other reporting
group. Generational differences also indicate that visible minorities may feel uncomfortable for a longer period of time than
do their non-visible minority counterparts after they or their families arrive in Canada.  Twenty-nine percent of first-generation
visible minorities who had arrived between 1991 and 2001, 29% said they felt uncomfortable or out of place in Canada some,
most or all of the time. This proportion was only slightly lower, at 23 percent, for visible minorities who came before 1991.
In contrast, among the population who were not visible minorities, a higher proportion of recent arrivals than of those who
had resided here for over 10 years (18 percent versus 9 percent) felt uncomfortable or out of place in Canada because of
their ethno-cultural characteristics. 

Finally, respondents who had reported discrimination or unfair treatment because of their ethno-cultural characteristics in
the previous five years were questioned where the incident took place. Regardless of the location, a higher proportion
of visible minorities than non-visible minorities reported discrimination or unfair treatment in Canada in the previous five
years. The survey found that approximately 35 percent of those 15 years and older who had “sometimes” or “often” been
discriminated against. The workplace was noted as the most common location where perceived discrimination or unfair
treatment occurred. Fifty-six percent of those who had “sometimes” or “often” experienced discrimination or unfair
treatment because of their ethno-cultural characteristics in the past five years, said they had experienced such treatment at
work or when applying for work.

RE-THINKING ACCREDITATION

Some  researchers are now in the process of trying to re-think Canadian society and global-international migration in terms
of ethnoracial reality — from the standpoint of men and women who have been racialized; as well as the other political
economy stakeholders including governments, regulating bodies, employers-associations-unions, educational institutions
and academic credential assessment servers. 

Alboim (2003) explored the social implications related to under-utilization of immigrant skills at the individual, ethnoracial
and societal level for the design and conduct of public policy. In conjunction with prior research, she found that when large
numbers if visible immigrants are blocked in their entry to trades of professions the accumulated societal effect of higher
levels of inter-group tensions, individual and collective alienation as well as generalized perceptions of ‘ institutional’
discrimination. From a public policy perspective, Alboim argues this recommends we should begin a public discourse
in society by talking beyond “competency assessment” to “qualifications recognition,” in a collective bid to solve the
problem and formulate workable strategies for implementing a national action plan. 
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Note: Refers to Canada's non-Aboriginal population aged 15 and older. Source: Statistics Canada, Ethnic Diversity Survey. 2002.

Table 1.1
Population reporting discrimination or unfair treatment in Canada in the past five years because of ethno-cultural 
characteristic, by generation in Canada and visible minority status, 2002

Frequency of discrimination

Total population Sometimes or often Rarely Did not experience 
discrimination

000’s % % %

Total population 22,445 7 6 86

Not a visible minority 19,252 5 5 90

Visible minority 3,000 20 15 64

First Generation 5,272 13 10 77

Not a visible minority 2,674 5 6 89

Visible minority 2,516 21 14 65

Second Generation 
or more 16,929 6 5 89

Not a visible minority 16,349 5 5 90

Visible minority 480 18 23 59

Accordingly, the Maytree Foundation developed a ten-point action plan aimed at some concrete initiatives that could be
implemented by the Ontario government, as well as by governments in other provinces, that will allow these jurisdictions to
integrate immigrant skills into the Canadian economy:

1.   Create an (Ontario) Internet portal to information for skilled immigrants.
2.   Improve collaboration on the assessment of academic credentials to increase employer confidence.
3.   Provide incentives for educational institutions and licensing bodies to develop competency based assessment tools.
4.  Review post-secondary funding formulas and the statutory framework so educational institutions are
encouraged to provide bridging programs as part of their "mainstream" services.
5.   Work with the federal government to expand student loan programs.
6.   Fund labour market language training to be delivered by employers and educational institutions.
7.   Provide incentives to employers, employer associations, and labour to become more active in the integration of
immigrant skills.
8.   Sustain the collaborative efforts of Ontario self-regulated professions to improve access for international candidates.
9.  Initiate multi-lateral discussions to create 5-party agreements on the labour market integration of immigrants
[including governments, regulating bodies, employers-associations- unions, educational institutions and academic
credential assessment servers]; and
10.  Support local initiatives to integrate immigrant skills.

The plan, provided through the Maytree Foundation, is an example of a holistic and dynamic approach to the contemporary
social problem of foreign accreditation barriers. It emphasizes both skills utilization and fair practice and assumes an equity
paradigm. The equity paradigm states that all qualified persons should be able to work within their fields. Further, it assumes
all regions that adopt this paradigm and congruent plan of action should be able to reap the benefit of immigrant skills and
experience.
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TARGETED UNIVERSALISM AS A FORM OF NEW GOVERNANCE

Foreign credentials recognition – or, more aptly, its non-recognition – is a systemic problem that disproportionately impacts
people of colour. Unfortunately, recognition of the uneven nature of the immigrant employment in Canada is not always
reflected in immigration programming. In order to make sure our institutions do the work we want them to do, governments
must adopt strategies that are both targeted and universal. 

A targeted universal strategy is one that is inclusive of the needs of both the dominant and the marginal groups, but pays
particular attention to the situation of the marginal group. For example, if the goal were to facilitate the professional
licensure of white and minority medical students or law students with international degrees, one would look at the different
constraints for each group. To improve opportunities and living conditions for newcomers and foreign-trained worker, we
need both comprehensive settlement programming and the proactive administration of services to connect people to
desired jobs. In this respect, even the most well-crafted immigration action plan needs to be targeted in its implementation
to achieve equity and inclusiveness.

Utilizing universal means to achieve universal goals assumes a universal norm for all communities across the country. But
so-called universal policy implementation impacts different segments of society according to their location and vulnerability.
Targeted universalism recognizes that life is lived in a web of opportunity. Only if we address all of the mutually reinforcing
constraints on opportunity can we expect real progress in any one factor. In fact, as the research of Guo and Anderssen
(2005) demonstrates, programs that assume a one-size-fits-all mentality tend to disadvantage certain populations relative to
others. 

Targeted universalism rejects a blanket universal which is likely to be indifferent to the reality that different groups are
situated differently relative to the institutions and resources of society. It also rejects the claim of formal equality that would
treat all people the same as a way of denying difference. Any immigration programming or national action plan would be
evaluated by the outcome, not just the intent. If we blindly assume that a policy or action plan is universal in its effect, we
may actually exacerbate inequality and undermine the purposes of the policy. For universal or generic policies can fail to
account for the ways in which people are differentially situated in relation to a policy, and the disparate impact it may have.
Consequently, such planning risks worsening disparities rather than reducing them. In this connection, targeted universalism
has some currency for informing immigration integration and settlement policy. 

Many immigration researchers have concluded that closing the foreign credentials gap in Canada requires the continued
“devolution” of federal responsibility for newcomer integration.  This is a logical move that would give provincial and
municipal governments the power to introduce and manage more flexible programs for newcomers. These programs could
be responsive to local circumstances and coordinated with other provincial and municipal programs crucial to integration,
such as education and health and others. This would bring settlement services closer to the diverse communities and allow
the provinces to address immigrant integration in more horizontal, flexible and accountable ways. In this perspective,
devolution can provide the space for innovation and adaptation to changing circumstances, and be more responsive to the
needs and views of the settlement sector (Siemiatychi and Triadafilopoulos, 2010). 

Others researchers have noted their reservations about the withdrawal of the federal government from managing such
programs in the provinces, particularly in Ontario which takes in over half of Canada’s annual intake of immigrants. They see
this as weakening the federal government’s long-standing leadership role in this policy field. In other words, if immigration
is to remain a tool of nation-building, then it must have a national compass and scope. The federal government must make
the connections and guide the various parties toward sustainable solutions. Therefore, while a concerted effort should be
made to listen to all voices, the federal government will always have a crucial leadership and coordination role in the area of
immigrant employment. A successful immigration plan will depend on the federal government’s capacity to facilitate
coordination not only within and among levels of government, but also across sectors and stakeholder groups (Seidle, 2010). 

The argument has also been made that the modern state and policy capacity has to continue to evolve through an
emergence of the notion of “governance” over “government” (Pierre, 2000; Shields, 2007). Unlike government, governance
extends beyond the simple workings of the machinery of the state. What government once did alone is now best performed
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by a wide range of public, private, non–profit, and national and/or international bodies. It is even suggested that we are
witnessing this change right now in the state’s role from that of policy researcher to that of policy manager. Here policy
development and decision-making is done much less from closed, vertical, policy silos and more within an open, horizontal
policy process (Shields, 2007: 7). The existence of a complex web of stakeholders gives rise to the challenge of a model
of governance ensuring coordination, collaboration and coherence while also allowing an effective response to local needs.

In order to ensure policy coherence, the policy manager function is a pivotal feature of governance. The federal government
needs to get involved to coordinate quality assurance systems and help employers mitigate the risk of hiring foreign-trained
professionals. In a governance model, it is the primary responsibility to the federal government to manage the diversity of
immigrant employment – with a focus on the representativeness, accountability, flexibility and transparency in immigration
programming. The federal government and Canadian Immigration Commission is in the most advantageous position to
monitor the quality assurance controls of immigrant workplace integration through a unified approach to nation-building on
one hand, and a broad landscape of settlement support options to address existing and emerging community needs on the
other. Immigration settlement must be sensitive to social location and vulnerability while having universal goals. However,
when universal goals produce policy which is universal in its implementation it can ignore the unique circumstances facing
different communities across the country. These universal goals should not preclude using unique strategies of governance
and targeting resources to communities based on their varying needs and economic condition. In fact, the high stakes
dilemma of the foreign credentials gap indicates that in order to actually reach universal goals, policy responses which bring
settlement and integration services closer to the diverse communities are more likely to be successful.

CONCLUSIONS

Despite the international marketing tool of multicultural diversity, many Canadians have not confronted the reality and
challenges of a racially and culturally diverse society. The need to be more inclusive in our thinking about the importance of
immigration for society-building in the global age is fiercely counteracted and often compromised by an increasing anti-
immigration hysteria, and public pressure on governments to preserve the entrenched interests of the status quo.
Immigrants no longer typically endure legislated racial abuse and overt discrimination, in the new world order the furtive
de-racialization of political economy discourse disregards visible minority experiences of racialization through discounting of
qualifications and restricting access to gainful employment, which results in social marginalization, alienation and
disillusionment.

The challenge posed by the foreign credentials gap in urban Canada is manifold and implies, first, as the labour force
becomes increasingly composed of diversified workers with foreign education and experience, an accurate understanding
and evaluation of the skills, knowledge and experience plays a key role in enabling these workers to find jobs in which this
preparation can be used to full advantage. It also suggests, until institutions and workplaces are broadened in their scope to
actively embrace cultural democracy as essential, the search for political unity, social coherence and economic prosperity will
remain elusive. Closing the foreign credentials gap calls for targeted efforts – ones that target both qualifications recognition
and the racialization of opportunity.



Fondation canadienne des relations raciales34

REFERENCES
Alboim, Naomi. 2003. Integrating Immigrant Skills into the Ontario Economy: A Ten Point Plan. Toronto: The Maytree
Foundation. 

Alboim, Naomi, Ross Finnie and Ronald Meng. 2005. “The Discounting of Immigrants’ Skills in Canada: Evidence and Policy
Recommendations.” Institute for Research on Public. Vol. 11. No.2.Arrow, K., S. Bowles and S. Durlauf (Eds.). 2000.
Meritocracy and Economic Inequality. Princeton NJ: Princeton University Press.

Baker, M., and D. Benjamin. 1994. “The Performance of Immigrants in the Canadian Labor Market.” Journal of Labor
Economics 12: 369-405.

Basavarajappa, K.G. and Ravi B.P. Verma. 1985. "Asian immigrants in Canada: some findings from 1981 census." International
Migration Vol. 23, no. 1: 97-121. 

Basran, Gurcharn, and Li Zong.1998. “Devaluation of Foreign Credentials as Perceived by Non-White Professional
Immigrants.” Canadian Ethnic Studies 30(3): 6-23. 

Beach, Charles and Christopher Worswick.1989. "Is there a double-negative effect on the earnings of immigrant women?"
Canadian Public Policy Vol. 16, no. 2: 36-54.

Beaujot, Roderic, K. G. Basavarajappa, and Ravi B. Verma. 1988. Income of Immigrants in Canada: A Census Data Analysis.
Catalogue No. 91-527-XPE, Demography Division,Ottawa: Statistics Canada.

Boyd, Monica. 1985. "Immigration and occupation attainment in Canada." Pp. 393-445 in Monica Boyd, et al. (Eds.),
Ascription and Achievement: Studies in Mobility and Status Attainment in Canada. Ottawa: Carleton University Press.

_____. 1992 “Gender, visible minority, and immigrant earnings inequality: Reassessing an employment equity premise. In
Victor Satzewich (Ed.), Deconstructing a Nation: Immigration, Multiculturalism and Racism in Canada. Halifax: Fernwood.

Canadian Race Relations Foundation. 2000. “Unequal Access: A Canadian Profile of Racial Differences in Education,
Employment and Income.” Canadian Race Relations Foundation.

Conference Board. 2004. “The Voices of Visible Minorities: Speaking Out on Breaking Down Barriers.” Conference Board's e-
Library.www.conferenceboard.ca/boardwise.

Durkheim, Emile. 1964a/1895. The Rules of Sociological Method. Trans. Sarah A. Solovay and John H. Mueller. New York: The
Free Press

Fleras, Augie, and Jean Leonard Elliott. 1999. Unequal Relations: An Introduction to Race and Ethnic, And Aboriginal
Dynamics in Canada (3th ed.). Toronto: Prentice Hall.

Foster, Lorne. 1998.Turnstile Immigration: Multiculturalism, Social Order & Social Justice in Canada. Toronto: Thompson
Educational Publishing. 

_____. 2002. The Race Paradox of Our Time Share. September 19.

_____. 2004. “Breakthrough for Foreign-trained Docs?” Share. February 4.

Government of Ontario: Task Force on Access to Professions and Trades in Ontario 1989 Access! Peter A. Cummings Chair,
Toronto: Ontario Ministry of Citizenship.

Grindstaff, C. F. (1986). A socio-demographic profile of immigrant women in Canada, 1981, by age at immigration, for women



Canadian Race Relations Foundation 35

age 30-44. London: University of Western Ontario Press.

Guo, S., & Andersson, P. 2005. “Non/recognition of foreign credentials for immigrant professionals in Canada and Sweden: A
comparative analysis.” Edmonton: PCERII Working Paper #WP04-05.

Hage, G. 1988. White Nation: Fantasies of White Supremacy in a Multicultural Society. Sydney,Australia: Pluto Press.

Herberg, Edward N. 1990 “The ethno-racial socioeconomic hierarchy in Canada. Theory and analysis of the new vertical
mosaic.” International Journal of Comparative Sociology 31: 206-221.

Hou, Feng and T.R. Balakrishnan. 1996.“The Integration of Visible minorities in contemporary society.” Canadian Journal of
Sociology 21(3), 307 - 326.

Kalbach, Warren E, and Madeline A Richard. 1988. “Ethnic-religious identity, acculturation, and social and economic achieve-
ment of Canada’s post-war minority populations.” Report for The Review of Demography and Its Implications For Economic
and Social Policy. Toronto: University of Toronto Population Research Laboratory. 

Keung, Nicholas. 2005. “Immigrants better trained, worse off.” The Toronto Star, February 1

Maxim, Paul. 1992. “Immigrants, visible minorities and self-employment.” Demography 29: 181-198. 

McDade, Kathryn. 1988. Barriers to Recognition of the Credentials of Immigrants in Canada. Ottawa: Institute for Research
on Public Policy.

Pendakur, K., and R. Pendakur. 1998. “The Colour of Money: Earnings Differentials among Ethnic Groups in Canada.”
Canadian Journal of Economics 31, no. 3: 518- 48.

Pierre, Jon. 2000. Debating Governance: Authority, Steering, and Democracy. Oxford: Oxford University Press.

Portes, Alejandro. 1999. “Towards a New World – The Origins and Effects of Transnational Activities.” Ethnic and Racial
Studies 22(2): 463-77. 

Rajagopal, Indhu. 1990. "The glass ceiling in the vertical mosaic: Indian immigrants to Canada." Canadian Ethnic
Studies/Etudes ethniques au Canada Vol. 22, no. 1: 96-105. 

Ralston, Helen. 1988. "Ethnicity, class, and gender among south Asian women in metro Halifax: an exploratory study."
Canadian Ethnic Studies/Etudes ethniques au Canada Vol. 20, no. 3: 63-83. 

Reitz, Jeffrey.1990. “Ethnic concentration in labour markets and their implications for ethnic equality.” In Raymond Breton,
Wsevolod Isajiw, Warren Kalback, and Jeffrey Reitz, Ethnic Identity and Equality. Toronto: University of Toronto. 

_____. 1997. “Priorities for Immigration in a Changing Canadian Economy: From Skill Selectivity to Skill Utilization.”
Workshop on “New Selection Criteria for Economic Stream Immigrants,” held by the Department of Citizenship and
Immigration Canada, Ottawa, October 30-31. (Pages 189-206 in proceedings published by Citizenship and Immigration
Canada.) 

_____. 2003. “Occupational Dimensions Of Immigrant Credential Assessment: Trends In Professional, Managerial And Other
Occupations, 1970-1996.” The Monk Centre for International Studies. < http://www.utoronto.ca/ethnicstudies/reitz.htm1>

_____.  2005. “Tapping Immigrant Skills: New Directions for Canadian Immigration Policy in the Knowledge Economy.
Institute for Research on Public Policy. Vol. 11. No.1. 3.



Fondation canadienne des relations raciales36

Reitz, J.G., and R. Breton. 1994. The Illusion of Difference: Realities of Ethnicity in Canada and the United States. Toronto:
C.D. Howe Institute. 

Reitz, J. G. and Sherrilyn M. Sklar. 1977. “Culture, Race, and the Economic Assimilation of Immigrants, Sociological Forum 12,
2: 233-277. 

Reitz, Jeffery and Verma, Anil. 2004. "Immigration, Race, and Labor: Unionization and Wages in the Canadian Labor Market"
. Industrial Relations, Vol. 43, No. 4, pp. 835-854, October. 

Richmond, Anthony H. 1984. "Immigration and unemployment in Canada and Australia." International Journal of
Comparative Sociology Vol. 25, no. 3-4: 243-55.

Samuel, John, 2004. Are There Racial Barriers to Access to Professions and Trades for the Foreign-trained in Ontario?, 2004,
Queen's Printer for Ontario 

Satzewich, Vic and Lloyd Wong. 2003. “Immigration, Ethnicity, and Race: The Transformation of Transnationalism, Localism,
and Identities.” In Wallace Clement and Leah F. Vosko (eds). Changing Canada: Political Economy as Transformation, pp. 263-
290. Montreal and Kingston: McGill-Queen’s University Press.

Second Annual Law Diversity Conference, 2004. “Making the Mosaic Work.” January 2004. Second Annual Law Diversity
Conference held at the University of Toronto.

Seidle, F. Leslie. 2010. “The Canada-Ontario Immigration Agreement: Assessment and Options for Renewal.” Mowat Centre
for Policy Innovation, May.

Shamai, Shmuel. 1992. “Ethnicity and educational achievement in Canada 1941 -1981.” Canadian Ethnic Studies. 24:43-51.

Shields, John. 2007. “Mobilizing Immigration Research for Policy Effect: The Case of CERIS.” CERIS Working Paper Series. No.
58. June.

Shin, Mellissa. 2007. Minority Report: An Examination of Diversity Within the Upper Ranks of Corporate Companies.
Corporate Knights CLEANTECH Issue.

Siemiatychi, Myer and Triadafilos Triadafilopoulos. 2010. “International Perspectives on Immigration Service Provision.”
Mowat Centre for Policy Innovation, May

Simmons, Alan and Dwaine Plaza. 1995. “Breaking through the glass ceiling: the pursuit of university training among Afro-
Caribbean migrants and their children in Toronto. A paper presented at the Annual Meeting of Canadian Population Society,
Montreal, Mimeo.

Smith, Ekuwa, and Andrew Jackson. 2002. “Does a Rising Tide Lift All Boats?” Ottawa: Canadian Council on Social
Development.

Statistics Canada. 2003. Ethnic Diversity Survey: Portrait of a Multicultural Society. Ottawa: Statistics Canada.

Trovato, Frank and Carl F. Grindstaff. 1986. "Economic status: a census analysis of immigrant women at age thirty in Canada."
Review of Sociology and Anthropology Vol. 23, no. 4: 569-687. 

Wallis, Maria and Siu-ming Kwok (Eds.), 2008. Daily Struggles: The Deepening Racialization and Feminization of Poverty in
Canada. Toronto: Canadian Scholars Press.



Canadian Race Relations Foundation 37

Lois internationales sur les droits de la personne,
discrimination fondée sur la race et droit à la santé
aux États-Unis 

Depuis l’obtention de sa maîtrise en hygiène publique en 1998,  Dabney Page Evans est

professeure agrégée au Hubert Department of Global Health at the Rollins School of Public Health de

la Emory University. Dabney préside l’International Human Rights Committee de la American Public

Health Association. Elle a récemment terminé la coordination d’un nouveau livre, intitulé Rights-

Based Approaches to Public Health, et prévoit également faire publier sa thèse de doctorat, soutenue

récemment.

RÉSUMÉ

Ce texte présente un survol du « rêve américain », toile de fond idéologique omniprésente dans le contexte américain, et
insiste particulièrement sur les incidences de cette idéologie sur l’établissement des priorités concernant certains types de
droits dans la société américaine. L’auteure examine ensuite un droit de la personne en particulier, soit le droit à la
santé, relativement à la participation des États-Unis aux mécanismes des droits de la personne à l’échelle internationale qui
encadrent la question de la discrimination fondée sur la race. Enfin, l’auteure formule des recommandations quant aux
mesures à prendre à l’échelle nationale et internationale relativement à la discrimination fondée sur la race et au droit à la
santé aux États-Unis.            
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INTRODUCTION

In discussing the application and interpretation of international human rights law in any specific country it is important to
understand context.  In the case of the United States of America, an important cultural paradigm is that of the ‘Dream.’  The
‘Dream’ is typically referenced in two ways:  the so-called ‘American Dream’ and with regards to racial discrimination the
’Dream’ described by Dr. Martin Luther King Jr. in his famous speech. 1 These two ‘Dreams’ are deeply entrenched in the
American consciousness yet subtle differences in their intent highlight dramatic differences in their realization for various
types of rights across racial groups in United States (US).   This paper presents an overview of the ‘American Dream’, as
a pervasive ideological backdrop within the American context with particular attention paid to the ways in which this
ideology has impacted the prioritization of particular kinds of rights within American society.  Next, one specific international
human right, that of the right to health is examined with regards to US participation in the international human rights
mechanisms overseeing the issue of racial discrimination.  Finally, recommendations for action at the international and
national levels are given to address racial discrimination and the right to health within the US. 

THE AMERICAN DREAM

“It is called the American Dream because you have to be asleep to believe it.”
American comedian George Carlin2

The ‘American Dream’ is principally based on the second sentence of the US Declaration of Independence which states, “We
hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain
unalienable Rights that among these are Life, Liberty and the pursuit of Happiness.”*  The phrase ‘American Dream’ was
coined by historian James Truslow Adams in his 1931 book. “The American Dream is that dream of a land in which life should
be better and richer and fuller for everyone, with opportunity for each according to ability or achievement … a dream of
social order in which each man and each woman shall be able to attain to the fullest stature of which they are innately
capable, and be recognized by others for what they are, regardless of the fortuitous circumstances of birth or position.” 3
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1 Martin Luther King Jr., Minister and Civil Rights Leader, Address at March on Washington for Jobs and Freedom, Washington, DC (August 28, 1963)
Online: <http://mlk-kpp01.stanford.edu/index.php/encyclopedia/documentsentry/doc_august_28_1963_i_have_a_dream> (Feb. 14, 2011).

2 George Carlin. Life is Worth Losing. HBO Films (2006)

*Cullen, Jim. The American dream: a short history of an idea that shaped a nation, (Oxford University Press, US 2004). 

3 Library of Congress. What is the American Dream? Online: <http://memory.loc.gov/learn/lessons/97/dream/thedream.html> (Feb 14, 2011)
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It is on the very premise of equality of opportunity that the
‘American Dream’ is based.  The subtext of the ‘American
Dream’ is the assumption of an equal opportunity for
education and the subsequent career opportunities that
presumably follow.  Assuming equality of opportunity,
(which is a large assumption indeed), potential success is
based on individual talent and effort resulting in part in the
development of the individualistic societal norms of the
‘self-made man,’ ‘every man for himself,’ and ‘rugged
individualism.’ These ideologies are predominant in the US
today.4

While equality of opportunity is the very foundation of the
‘American Dream’, it is important to acknowledge that vast
segments of the US population were initially excluded from
the codification of the ‘American Dream’ exalted in the
Declaration of Independence.  After all, at the time of its
proclamation, slavery was legal and the ‘men’ referenced in
the Declaration were literally men (only) and also limited to
White, Christian property owners.  

Thus, the right to own property and the ideal of
home ownership - the right to housing - have always been
strong components of the ‘American Dream.’  Property is
viewed as a civil right but it also maintains a social
function.5 When viewed as a means for survival the con-
nection between the right to life and property becomes
clear.6 Therefore housing, known in the parlance of inter-
national human rights law as a social right has also been
subsumed under the ‘American Dream” and protected by
federal legislation.7 Other social rights, such as the
right to education, have also occasionally been subsumed

under the umbrella of the ‘American Dream.’ Presumably
this is because of the positive lifelong opportunities that
may come as a result of education.  Federal education legis-
lation prohibiting discrimination on the basis of race may be
found in numerous acts. 8-9 Yet despite the passage of
time and protective legislation of these rights in the US,
minority racial populations have not historically gained a
higher degree of social equality or status as a result of
the existence of the ‘American Dream.’ as evidenced by
the persistence of racial discrimination in the areas of
housing and education. The ethnocentric ‘Dream’ and
federal action alone have not been enough to combat
the insidious forces of racial discrimination in the US.  

THE INTERNATIONAL RIGHT TO HEALTH IN THE
UNITED STATES

“Of all the forms of inequality, injustice in health
care is the most shocking and inhumane.” 12

~Dr. Martin Luther King Jr

Given that the ‘American Dream’ was limited in its original
scope, deliberately excluding some individuals and groups,
it follows naturally that inequalities existed and persisted.
Obviously, the ‘Dream’ espoused by Dr. Martin Luther King
Jr. was in pursuit of racial equality.  Further, it sought equality
across fundamental freedoms and liberties including
economic, social and cultural rights (ECSR) not merely, civil
and political ones. 

Paradoxically, while the US civil rights movement was
underfoot on the domestic scene, the US government was

4 Obama’s Remarks to Congress on Health Care (NPR radio broadcast (Sept 9, 2009) ww.npr.org/templates/story/story.php?storyId=112695048&sc=emaf (Feb 14, 2011)

5 Christophe Golay and Ionana Cismas, Legal Opinion: The Right to Property from a Human Rights Perspective (International Centre for Human Rights and
Democratic Development) Online: http://dd-rd.ca/site/_PDF/publications/humanright-en.pdf> (Feb. 14, 2011)

6 Ibidem

7 See, for example the Fair Housing Act, 15 U.S.C. 1691-1691f (1991) and the Equal Opportunity Act, 42 U.S.C. 3608(d).  Also see, de Leeuw, Michael B,
et. al., Residential Segregation and Housing Discrimination on the United States, Violations of the International Convention on the Elimination of all
Forms of Racial Discrimination: A Shadow Report Submitted to the Committee on the Elimination of all Forms of Racial Discrimination (December 2007)
Online: <http://www2.ohchr.org/english/bodies/cerd/docs/ngos/usa/USHRN27.pdf > (Feb.14, 2011)

8 Reports Submitted by States Parties under Article 9 of the Convention; Third Periodic Reports of States Parties Due in 1999; Addendum United States of
America, U.N. Doc CERD/C/351Add.1 (Oct. 10, 2000)

9 In the area of education see for example Emergency Insured Student Loan Act of 1969, 20 U.S.C. sec. 1078(c) (2) (F), Higher Education Act of 1965, 20
U.S.C. sec. 1011 et seq., The Equal Education Opportunities Act of 1974, 20 U.S.C. sec. 1703, Elementary and Secondary Education Act of 1965, 20 U.S.C.
sec. 6301 et seq. General Education Provisions Act, 20 U.S. C. sec. 1228 (a) and Federal Family Education Loan Program, 20 U.S.C. sec. 1087-1 (e)(3).

10 Heather Beth Johnson, The American dream and the power of wealth:  choosing schools and inheriting inequality in the land of opportunity (London:
Routledge, 2006) at 6-10.

11 Report by the Independent Expert on Human Rights and Extreme Poverty, U.N. Doc. E/CN.4/2006/43/Add.1 (Mar. 27, 2006).  In the area of housing see
for example the Fair Housing Act, 15 U.S.C. 1691-1691f (1991) and the Equal Opportunity Act, 42 U.S.C. 3608(d).  Also see, Michael B. De Leeuw et. al.,
Residential Segregation and Housing Discrimination on the United States, Violations of the International Convention on the Elimination of all Forms of
Racial Discrimination: A Shadow Report Submitted to the Committee on the Elimination of all Forms of Racial Discrimination (December 2007) Online:
<http://www2.ohchr.org/english/bodies/cerd/docs/ngos/usa/USHRN27.pdf> (Feb.14, 2011)

12 Martin Luther King Jr., Minister and Civil Rights Leader, Address to the National Convention of the Medical Committee for Human Rights, Chicago
(1966).
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highly engaged in the international drafting process of the International Convention on the Elimination of all forms of Racial
Discrimination (ICERD). 13-14 Though the US signed the ICERD shortly after its drafting, it was not ratified by the US until
1994 demonstrating reluctance on the part of the US to engage with the international community in areas in which it might
have developmental needs. 15

ICERD has been called the ““the most comprehensive and unambiguous codification in treaty form of the idea of the
equality of races.” 16 Notably, ICERD is the only international human rights treaty including an article on the right to health
that the US has ratified.  It states, 

“…States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the
right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law,
notably in the enjoyment of the following rights…(e) economic, social and cultural rights, in particular…(iv) the right
to public health, medical care, social security and social services.” 17

In its two reports (in 2001 and 2007) to the Committee on the Elimination of all forms of Racial Discrimination (CERD) the US
reluctantly complied with its reporting obligations by tardily submitting its reports.18-19 In its first report to CERD the US
report stated that, “US laws, policies and government institutions are fully consistent with the provisions of the Convention
accepted by the United States.” 20 This statement affirms a policy of US exceptionalism whereby the US has adopted the
attitude that it will only ratify an international treaty whose provisions it already meets.21 This attitude may also represent
an unwillingness on the part of the State to change existing attitudes and policies.  In its 2007 report the US continued to
maintain its position of exceptionalism in stating its belief that the US Constitution and other measures it has previously
undertaken are sufficient to address discrimination. 22

Both reports acknowledge that there is still work to be done in the area of racial discrimination.  The 2001 report stated that
although US law is in conformity with the obligations under ICERD, American society has not yet attained its goals (which
apparently are above and beyond the obligations outlined in ICERD).  Notably that “de facto segregation and racial
discrimination continue to exist.23-24 Economic disadvantage and less adequate access to health insurance and health care
among racial minorities were noted as barriers to the implementation of ICERD.25

In the 2007 report the US continued to acknowledge that “discrimination against minority individuals and groups continue
to plague American society” resulting in disparities in opportunity and achievement. 26

13 David P. Forsythe, The Internationalization of Human Rights (N.Y: Lexington Books, 1991)  

14 United Nations, International Convention on the Elimination of all forms of Racial Discrimination. G.A. Res. 2106  (XX) U.N. Doc. A/RES/2106 (XX) (Dec.
21, 1965). Online: <http://www2.ohchr.org/english/law/cerd.htm> 

15 Status by Country, Office of the High Commissioner of Human Rights,
<http://www.unhchr.ch/tbs/doc.nsf/newhvstatusbycountry?OpenView&Start=1&Count=250&Expand=187#187> (Feb. 14, 2011)

16 David Keane, “Caste-based Discrimination” International Human rights Law (Ashgate, 2007) at 182, 184, 187

17 International Convention on the Elimination of all forms of Racial Discrimination, supra  at 14

18 Office of the High Commissioner for Human Rights, International Convention on the Elimination of All Forms of Racial Discrimination: United States of
America's reporting round: 1, 2, 3 Online:
<http://www.unhchr.ch/tbs/doc.nsf/5038ebdcb712174dc1256a2a002796da/80256404004ff315c125638c005efa05?OpenDocument> (Aug. 13, 2010)

19 Office of the High Commissioner for Human Rights, International Convention on the Elimination of All Forms of Racial Discrimination: United States of
America's reporting round: 4, 5, 6. Online:
<http://www.unhchr.ch/tbs/doc.nsf/5038ebdcb712174dc1256a2a002796da/82af670b4f6bcfeec12569660054fa09?OpenDocument> (Aug. 13, 2010)

20 Ibidem

21 Urban Justice Center, Human Rights Project, A Practical Guide to Implementing CERD, Fall 2007 Online:
<http://www.hrpujc.org/documents/HRPCERDTrainingGuide.pdf> (last visited Aug. 13, 2010)  

22Human Rights Project, Urban Justice Center, Brief overview on the 2007 US State Report (200) on CERD

23 Reports Submitted by States Parties under Article 9 of the Convention; Third Periodic Reports of States Parties Due in 1999; Addendum United States
of America, U.N. Doc CERD/C/351Add.1 (Oct. 10, 2000)

24 It should be noted that the elimination of de facto discrimination is in fact an obligation under ICERD

25 Reports Submitted by States Parties under Article 9 of the Convention supra  at 23

26 US Department of State, Periodic Report of the United States of America to the U.N. Committee on the Elimination of Racial Discrimination
Concerning the International Convention on the Elimination of All Forms of Racial Discrimination, April 2007. Online: <
http://www.state.gov/g/drl/rls/cerd_report/83404.htm> (Aug. 13, 2010)
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This language is notable in that it acknowledges inequality in both access and outcome.  The report cited subtle bias as the
main factor related to racial discrimination in the US (mainly in regards to discrimination against Arab and Muslim Americans
post 9/11) and completely failed to mention the racial history of slavery and Jim Crow laws that previously institutionalized
racially discriminatory behaviors.27 Likewise Hurricane Katrina was mentioned only once even though the most impacted
populations were racial minorities.28 The report failed to discuss how racial discrimination prevents the enjoyment of the
right to health for people of color, nor did the US accept any responsibility for respecting, protecting and fulfilling equal
access to these rights.29

Regarding its specific obligations under ICERD article 5, the 2001 report stated that some of the enumerated rights in ICERD
are, “economic, social and cultural rights, [which] are not explicitly recognized as legally enforceable ‘rights’ under US law.
Despite restating its position that “several economic social and cultural rights are not explicitly recognized as legally
enforceable rights under US law in its 2007 report the US conceded that US law does prohibit discrimination in the
enjoyment of rights, to the extent they are provided for in US domestic law,” in accordance with ICERD obligations.30-31

The 2001 US report claimed that the US system provides, “the finest overall [health] care in the world” yet the report
continues to present disparities in health measures. 32 These disparities include the areas of health care, training of health
professionals, health care facilities, and financing for racial minorities.33 Beyond a simple statement of the existence of
racial health disparities, the US report failed to describe any measures designed to address these disparities or make
mention of any obligations stemming from article 5(e)iv. 34 The report conceded that minority populations receive, “less
adequate access to health insurance and health care.”35

Paradoxically, while the US maintained a position of denying the existence of ESCR such as the right to health it at the same
time noted its efforts toward fulfillment of the same rights. The 2007 report openly acknowledged disparities in health for
racial minority populations yet did not discuss how racial discrimination limits enjoyment of the right to health nor did it
assume responsibility for respecting, protecting or fulfilling the right. 36 Specific heath disparities noted in the report include
the death rate for cancer among African-Americans as well as the infant mortality rate as compared to White Americans.
However, other health disparities impacting life span such as life expectancy are not mentioned, nor are health systems. 

In response the Committee on the Elimination of all forms of Racial Discrimination (CERD) expressed serious concerns.  The
first of these concerns pertained to the definition of discrimination utilized by the US which is seen as, at times, inconsistent
with that of ICERD itself.37 This observation was previously stated in CERD’s 2001 concluding observations.38 CERD
also expressed concern over the US reservation with regards to discriminatory acts committed by private actors.39

27 Ibidem  

28Ibidem 

29 CERD Working Group on Health and Environmental Health, Unequal Health Outcomes in the United States: Racial and Ethnic Disparities in Health Care
Treatment and Access, the Role of Social and Environmental Determinants of Health, and the Responsibility of the State, (January 2008)

30 U S Department of State, supra at 26  

31 In its report, health is mentioned specifically in the section of the report which is focused on article 2 relating to legislative action taken towards the elim-
ination of racial health disparities. Both reports included an extensive presentation of federal level action related to the elimination of racial discrimination
including executive and legislative steps.  

32 Reports Submitted by States Parties under Article 9 of the Convention supra  at 25 

33 Ibidem 

34 Ibidem 

35 Ibidem 

36 Human Rights Project, Urban Justice Center, Brief   overview on the 2007 US State Report on CERD (2007)  

37 United Nations, Concluding Observations of the Committee on the Elimination of all forms of Racial Discrimination U.N. Doc CERD/C/USA/CO/6 (Feb.
2008)

38 United Nations, Concluding Observations of the Committee on the Elimination of Racial Discrimination:  United States of America. UN Doc A/56/18 (2001)
at paragraphs 380-407

39 United Nations, Concluding Observations of the Committee on the Elimination of Racial Discrimination:  United States of America. UN Doc A/56/18 (2001)
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40 Ibidem

41 Ibidem

42 Ibidem

43Ibidem

44 Concluding Observations supra at 39

45 Reporting Status,  <http://www.unhchr.ch/tbs/doc.nsf/5038ebdcb712174dc1256a2a002796da/adaf950c57ac34bfc125744e00327a58?OpenDocument>

46 Catherine Hoffman, National Health Insurance: A Brief History of Reform Efforts in the U.S. (Henry J Kaiser Family Foundation, 2009) Online:
<http://www.kff.org/healthreform/upload/7871.pdf> (Feb. 14, 2011)

47 Cass R. Sunstein, “Why Does the American Constitution Lack Social and Economic Guarantees?” (2005) 56:1 Syracuse Law Review at 4.

48 Eleanor D. Kinney, “Recognition of the International Human Right to Health and Health Care in the United States” (2008) 60 Rutgers Law Review at 337
Online: <http://www.pegasus.rutgers.edu/~review/vol60n2/Kinney_Macro_web.pdf> (Aug. 13, 2010).

This is relevant since the US health care system is administered predominantly by such private actors.  CERD expressed deep
concern at the large number of racial and ethnic minorities without health insurance, without access to adequate health care
and services, persistent racial discrimination in the provision of health care, and poor quality care public health care.40

The persistence of racial health disparities across diseases and in the enjoyment of healthcare was also noted.41 Specifically,
wide racial disparities in the field of sexual and reproductive health and in particular high maternal and infant mortality
rates among African-Americans were cited. 42 Additional health indicators mentioned include access to family planning
and sexual education as well as the reduction of barriers to Medicare enrollment.43 CERD also expressed concern over the
absence of specific federal legislation to enact CERD into domestic law as well as practices and legislation resulting de facto
legislation. 44

In its seemingly reluctant reporting to CERD the US has adopted a less than cooperative attitude towards the reporting
procedure.  Reports have been consistently late and have been accompanied by promotion of notions of national sovereignty
and American exceptionalism.  Despite these attitudes, the US has complied by reporting (to a limited extent) on the right
to health under ICERD and racial health inequalities while simultaneously denying the existence of the right to health.  The
most recent US report to CERD was due in November, 2011 but has not been submitted to date.45

RACIAL DISCRIMINATION IN THE US AND THE FUTURE OF THE RIGHT TO HEALTH

The implications of the ‘American Dream’ ethos on the future of the right to health in the US are worth mentioning here.
Despite the fact that opinion polls dating back to the 1930’s have shown support for health insurance and access to health
care by the American public, health as an ideal has still remained excluded from the ‘American Dream.46 Neither
access to health care nor health outcomes is equal across racial populations in the US.  The following section provides
recommendations for action at both the international and national level action in support of the right to health and the
elimination of racial discrimination in its provision in the US.

Given that the US Constitution is the oldest existing constitution in the world and that the presence of economic, social and
cultural rights (ESCR) in constitutional documents was not common at the time of its drafting, it is not surprising that a
right to health was not guaranteed in its text.47 Therefore, inequalities in health were not a deliberate concern within
the original US constitutional framework or the construction of the ‘Dream.’  However, racial health inequalities in health
have developed and become exacerbated by inequalities in other aspects of legal protection (such as education and
housing) over time.  

The US has engaged with the international community in a limited way by signing (but not ratifying) the core international
human rights document that outlines the right to health, the International Covenant on Economic, Social and Cultural Rights
(ICESCR).  Logically it follows then that the US should ratify ICESCR and its optional protocol.48 This action should be taken
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not only to allow greater dialogue between the international human rights mechanisms and the US government but also in
order to begin to close the legal gap in the protection of ESCRs in the US. This is not because it is possible to link ratification
with improved outcomes, but rather because the ICESCR is at the same time aspirational and standard setting.  The concept
of progressive realization should reassure the US that whenever it enters into dialogue there is and always will be room for
improvement.  Any State sincerely interested in the well being of its citizens should be willing to adopt measures which will
help it achieve that end, including receiving constructive criticism from those who may hold differing opinions.  
   
Progress for the US in the area of racial discrimination and health will no doubt require modification from the current
attitude of US exceptionalism.  In particular, US resistance to international oversight and the hesitancy to relinquish
sovereignty are the greatest challenges in this regard.   Rather than viewing the international mechanisms as oppositional,
the US should view these bodies (that is, CERD) as collegial, making use of their collective expertise for the benefit of the
American population.  By reporting a full disclosure of State efforts in a timely manner, the US may begin to engage in a true
dialogue with the world community. 

Under article 2 of ICERD the US has accepted the obligation to ensure that, “all public authorities and public institutions,
national and local” comply with the obligation not to engage in racial discrimination and to review, amend, rescind or
nullify any governmental law or policies that “have the effect of creating or perpetuating racial discrimination wherever it
exists.”49 National level action will require political will and a cultural attitude adjustment that sustains political interests
and action.    

Recently, US President Barack Obama harkened to a part of the American character which he described as,

“that large-heartedness, that concern and regard for the plight of others…too, is part of the American
character… a recognition that we are all  in this together, and when fortune turns against one of
us, others are there to lend a helping hand; a belief that in this country, hard work and responsibility
should be rewarded by some measure of security and fair play; and an acknowledgment that sometimes
government has to step in to help deliver on that promise.”50

This statement acknowledges the sentiments of the ‘American Dream’ as well as notions of individual responsibility while
simultaneously recognizing the potential role and responsibility of government.  Implicit in this statement are the
assumptions and stereotypes that pervade American culture in regards to racial minorities.   Values modifications regarding
which areas of life it is reasonable to expect political action will be necessary in order to build and sustain the political will
to support notions of the right to health as a part of the ‘American Dream’ in the future.   

To this end, the author suggests that President Obama issue an Executive Order (EO) urging a vote within the Senate Foreign
Relations Committee (SFRC) in an effort to move the ICESCR out of committee and into the Senate for a vote towards its
ratification.  The EO may also direct the members of Congress and the judiciary to participate fully in the international human
rights system.  Such participation may include the development of implementation legislation for ICERD by the US Congress.
President Obama may also take action to initiate ratification of the ICERD optional protocol as well as to issue an EO on the
right to health in the US as he views it in light of the 2010 health care reform legislation.51

Specific legislation aimed at the implementation of ICERD in the US is a necessary action, especially given that the US has
already ratified ICERD. This legislation should define discrimination generally and racial discrimination in particular,
definitions which are currently absent in US law. Both direct and indirect (de facto) discrimination should be defined and

49 United Nations, International Convention on the Elimination of all forms of Racial Discrimination, G.A. Res. 2106 (XX) U.N. Doc. A/RES/2106 (XX) (Dec.
21, 1965)

50 Obama’s Remarks to Congress on Health Care, supra at 4

51 On the topic of necessary action by the SFRC, this committee holds a special place within US politics as it relates to international human rights law.  The
SFRC is responsible for bringing signed international human rights treaties to the full Senate for a vote and potential ratification.  The SFRC has the ability
to stall the ratification of international human rights treaties by allowing them to remain in committee indefinitely.  Unfortunately the SFRC has used this
tactic all too efficiently in the past.  This author calls upon the SFRC to take action promptly on unratified international human rights treaties under its
purview including the ICESCR, the Convention on the Elimination of all forms of Discrimination Against Women and the Convention on the Rights of the
Child.  
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52 United Nations, Implementation of the Program of Action for the Second Decade to Combat Racism and Racial Discrimination, U.N. Doc
E/CN.4/RES/1991/11 (Feb. 22, 1991)

53 United Nations, Report by the Independent Expert on Human Rights and Extreme Poverty, U.N. Doc. E/CN.4/2006/43/Add.1 (Mar. 27, 2006)

54 Such a commission may be an expansion of the existing US Commission on Civil Rights and may be expanded and modelled after the UK’s Commission
for Racial Equality (now Equality and Human Rights Commission) 

55D. Evans, The Synergistic Approach:  Racial Discrimination and the Right to Health (forthcoming, 2011) for a complete list of executive, legislative and judi-
cial recommendations made by this author.   

56 Jerry Z Muller, “Us and Them: The Enduring Power of Ethnic Nationalism” (March/April, 2008) Foreign Affairs.

57 Barack Obama’s Speech on Race (NYT video March 19, 2008) Aug. 13, 2010. Online: <http://www.nytimes.com/interactive/2008/03/18/us/poli-
tics/20080318_OBAMA_GRAPHIC.html#>

58 Cynthia M. Jones, “The Moral Problem of Health Disparities” (2010) S1 American Journal of Public Health at S47

59 Dressler, William W et al., Race and Ethnicity in Public Health Research: Models to Explain Health Disparities, 34 Annu. Rev. Anthrop 231 (2005)

60 Barack Obama’s Speech on Race, supra at 7

61 KG  Keppel et al., “Trends in Racial and Ethnic Specific Rates for the Health Status Indicators. United States, 1990-98” 23 Healthy People Statistical Notes
(2002).

prohibited.52 One possibility in this regard would be the development of Civil Rights Act (CRA)-like legislation that
incorporates ESCR such as the right to health in a manner similar to the way in which the issues of education and housing
have already been incorporated into the existing CRA.53 The US could take a lesson from the UK Equality Act (EA) of 2010
and design comprehensive equality legislation coupled with a commission with a broad mandate (including race, sex and
disability) for the promotion of non-discrimination. 54

More broad legislation regarding health is also needed.  Policy or legislative guidelines on the collection and disclosure of
race and ethnicity information in the field of health are nonexistent as of now.  Ultimately, endorsement of the notion of a
universal right to health in the US and legislative focus on a universal comprehensive and prevention oriented system of
health care is required.  This may come as part and parcel of ICESCR ratification should the US SFRC take action to the move
the ICESCR out of committee.55

COMING BACK TO THE ‘DREAM’

Inequalities in health care are perpetuated by individualistic notions stemming from the ‘American Dream’ and are often
articulated in the idea that individuals should ‘pull themselves up by their bootstraps.’  This colloquialism assumes however
that one has boots and bootstraps to begin with!  Most modern societies are premised on a similar notion of opportunity,
that at least in theory anyone can aspire to economic advancement.  But in reality not everyone has the same opportunities
or likelihood for such advancement.  Such advances depend in large on “cultural capital” something that many minority
groups are lacking.56 This coupled with a lack of political will have contributed to the exclusion of the right to health from
the ‘American Dream.’

Many of the racial health disparities that exist in the US African-American community can be traced to the US legacy of
slavery and Jim Crow typifying historical injustices.57-58 The unique history of African-American experience in the US
contributes to a particular experience of stress associated with poorer health and disease.59 Greater recognition of this
history by the US government and in particular the impact of past racially discriminatory legislation and policy is a necessary
step in reconciliation and progress moving forward.60 An assessment of the long term impacts of historical discrimination
may grant insight into what actions must be taken to undo the consequences of such policies.  Further, explicit recognition
by the US government of the concept of race as socially constructed is necessary.  Such actions may be based in the ‘American
Dream’ mentality of equality of opportunity with a deliberate effort toward ensuring that such equality actually exists. 

The US must deliberately and consistently consider not only equality of access, but also equality of outcomes with regards
to racial discrimination and the right to health.  Research has shown that little progress has been made in eliminating
racial health disparities despite widespread knowledge and attention to the topic therefore a more concerted effort at the
international as well as domestic level efforts is called for the in future.61
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RÉSUMÉ

Le texte présente le processus ayant mené à la création de la Coalition internationale des villes contre le racisme. Il retrace
les démarches entreprises par l’UNESCO dans la foulée de la conférence de Durban en 2001, depuis le lancement de sa
Stratégie intégrée de lutte contre le racisme, la discrimination, la xénophobie et l’intolérance jusqu’à la création et au
renforcement d’un réseau de villes unies dans leur combat commun contre le racisme et l’exclusion. Le texte décrit comment
certaines municipalités et organisations canadiennes se sont unies pour lancer la Coalition canadienne des municipalités
contre le racisme et la discrimination (CMCRD) et donne un aperçu des objectifs principaux de la CCMCRD.

De Durban au Canada : la création de la Coalition
canadienne des municipalités contre le racisme et
la discrimination (CMCRD)

Cynthia Lacasse est responsable du programme des sciences sociales et humaines à la
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transformations sociales et la lutte contre le racisme et la discrimination. Avant de se joindre à la

Commission canadienne pour l’UNESCO en 2005 à titre de chargée de programme, Jeunesse, elle

a effectué un stage de sept mois au bureau de liaison auprès des Nations Unies de l’Organisation

internationale du Travail (OIT) à New York. Cynthia est détentrice d’un baccalauréat en science

politique (2001) et d’une maîtrise en relations internationales (2005) de l’Université Laval à Québec.  
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Durban, South Africa, September 2001.  In a world about
to witness one of the worst acts of terrorism in modern
history and suffer the consequences that were to arise from
it, 12,000 representatives from 194 countries and non-
governmental organizations gathered at the World
Conference against racism, racial discrimination,
xenophobia and related intolerance to engage in a broad
agenda to combat racism and related issues. The
Conference, proclaimed by the United Nations General
Assembly, was the third international meeting of this scope
on the issue (following those held in 1978 and 1983 in
Geneva) and it marked the Third Decade to Combat
Racism and Racial Discrimination (1993-2003)1. Despite
the efforts undertaken by the international community
and civil-society organizations, millions of humans are still

the victims of varied forms of racism and discrimination.
The Conference aimed at finding concrete ways to improve
their lives.

The Declaration and its Programme of Action were adopted
on 8 September 2001 by the participants in the Conference
and later endorsed by the United Nations General
Assembly. In doing so, Member States invited specialized
agencies – including the United Nations Educational,
Scientific and Cultural Organization (UNESCO) – and related
organizations of the United Nations system “to strengthen
and adjust, within their respective mandates, their activities,
programmes and medium-term strategies to take into
account the follow-up to the Conference.” 2

From Durban to Canada: the Development of the
Canadian Coalition of Municipalities Against
Racism and Discrimination (CMARD)

Cynthia Lacasse has held the Social and Human Sciences portfolio at the Canadian Commission for

UNESCO since March 2009.  Her role is to strengthen and support the engagement of Canadians in a variety

of files including ethics, social transformations and the fight against racism and discrimination.  Prior to

joining the Canadian Commission for UNESCO in 2005 as Programme Officer, Youth, she completed a

seven-month internship with the International Labour Organization (ILO) Liaison Office to the United Nations

in New York.  Cynthia received a B.A. in Political Science (2001) and an M.A. in International Relations (2005)

from Université Laval in Québec City.  

“By taking action to combat racism and multiple forms of discrimination,
municipalities are able to build respectful, inclusive and safe societies where
everyone has an equal opportunity to participate in the economic, social,
cultural, recreational and political life of the community.”

- Call for a Canadian Coalition of Municipalities Against Racism and
Discrimination, 2005

1 The Conference was proclaimed by the UN General Assembly at its 48th Session (A/RES/48/91) and confirmed in Resolution 111, adopted by the UN
General Assembly at its 52nd Session (A/RES/52/111). 

2 UN General Assembly Resolution A/RES/56/266 adopted on 27 March 2002.



Canadian Race Relations Foundation 47

UNESCO and the Fight against Racism and
Discrimination

Responding to a call for action from the UN General
Assembly and to the emerging challenges of modern society,
including the global response to the events of 11
September 2001 and its subsequent consequences on
human rights, in April 2002  UNESCO’s Executive Board
invited the Director General to develop an integrated
strategy to combat racism, discrimination, xenophobia
and intolerance.  A draft version of the integrated strategy
was then submitted to the Organization’s supreme decision-
making body – the General Conference – for approval.3 The
Integrated Strategy to Combat Racism, Discrimination,
Xenophobia and related Intolerance (hereafter the Strategy)
was adopted in October 2003.4 The Strategy is closely
linked to the UNESCO Strategy on Human Rights, also
adopted in October 2003, which is premised on the
“principles of universality, indivisibility, interrelation and
interdependence of all human rights – civil, cultural,
economic, political and social – reaffirmed by the Vienna
Declaration and Programme of Action (1993).”5 The two
Strategies are interrelated and mutually reinforcing.

The Integrated Strategy to Combat Racism, Discrimination,
Xenophobia and related Intolerance is not the first
action undertaken by the Organization to fight racism
and discrimination.  In line with its mandate, UNESCO has,
since its inception in 1945, taken significant steps to
address these issues, notably through research, operational
programmes and projects, and normative instruments.6

Examples include the Declaration on race and racial prejudice
(1978), resulting from UNESCO meetings and the mobiliza-
tion of the scientific community that led to the refutation of
the concept of “race”, the Transatlantic Slave Trade Project,
and the UNESCO Universal Declaration on Cultural Diversity
(2001), to which the Strategy was to give a concrete form to
the principles and values it sets forth.  These steps were
reviewed in the Strategy and served as the basis to narrow
and define the priority themes and fields that should be put
forward while establishing new partnerships and conditions
for implementation in order for the Strategy to succeed.  

One of these conditions was the recognition that to allow
for international legal instruments to respond to concrete

problems, actions and programmes on issues such as racism
and discrimination required the involvement of local stake-
holders.  Indeed, international conventions, recommenda-
tions and declarations are adopted by Governments, but
many of the rights and principles contained therein relate
to every citizen on an individual basis and in their everyday
life.  In light of this, local administrations, due to their
unique proximity to communities and individuals, appeared
to UNESCO as a privileged space to link upstream and
downstream actions.  

THE INTERNATIONAL COALITION OF CITIES AGAINST RACISM

Recognizing the key role local authorities have to play as
policy-makers in making some of the rights embodied in
international law a reality for their citizens, UNESCO has
included in its Integrated Strategy to Combat Racism,
Discrimination, Xenophobia and related Intolerance a
specific reference to City Councils as possible partners to
implement the Strategy, with a view to setting up a network
of cities united in a common struggle against racism and
exclusion.  

After numerous discussions with a variety of interested
stakeholders, UNESCO officially launched the International
Coalition of Cities against Racism in 2004. The objective
behind the creation of the Coalition was, and remains, a
common desire by all stakeholders involved to share
experiences and lessons learned and to strengthen policies
to counter all forms of racism and discrimination to achieve
greater urban social inclusion. The International Coalition,
which includes around 500 cities worldwide, consists of six
regional Coalitions: Africa, Arab Region, Asia and the Pacific,
Europe, Latin America and the Caribbean, and Canada.  

The Canadian Coalition is unique in three ways:  first, it is
the only “country-based” coalition.  It is also the only one to
have chosen to add “and discrimination” in its title, thereby
including issues such as gender and homelessness as well as
groups such as marginalized youth, HIV/AIDS, and people
with disabilities.  Finally, the Canadian Coalition has opted
for the use of “Municipalities” rather than “Cities” in its
title, to make sure every community wishing to do so,
notwithstanding its population, can join the network.

3 UNESCO, at the 164th session of the Executive Board in April 2002, examined document 164 EX/16 on the follow-up to the Durban Conference and
adopted 164 EX/Decision 3.4.2.

4 The Strategy is contained in document 32C/13. Online:<http://unesdoc.unesco.org/images/0013/001312/131202e.pdf >

5 UNESCO Website, <http://www.unesco.org/new/en/social-and-human-sciences/themes/human-rights/advancement/strategy/> (January 31, 2011)

6 A complete list of UNESCO’s normative instruments related to fighting racism and discrimination can be found Online:
<http://www.unesco.org/new/en/social-and-human-sciences/themes/human-rights/fight-against-discrimination/normative-instruments/>
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THE CANADIAN COALITION OF MUNICIPALITIES
AGAINST RACISM AND DISCRIMINATION (CMARD)

Aware of the call for an international coalition of cities
against racism and discrimination, the Canadian
Commission for UNESCO brought together in January 2005
representatives of municipalities, civil society organisations,
provincial human rights commissions, and researchers to
discuss the feasibility of a Canadian Coalition. It quickly
became clear that there was a need for a platform to broaden
and strengthen the ability to protect and promote human
rights through coordination and shared responsibility
among local governments, civil society organizations and
other democratic institutions.  

A pan-Canadian working group composed of representatives
of the Canadian Race Relations Foundation, the Alberta
Human Rights and Citizenship Commission, the Ontario
Human Rights Commission, the City of Toronto, the City of
Gatineau and the National Association of Friendship
Centres was then established to develop a Declaration to be
signed by municipalities wishing to join the Coalition,
based on Ten Common Commitments which cover areas
of responsibility of city authorities such as housing,
employment and cultural activities.  

This exercise was of the greatest importance since its
purpose was to define areas in which municipalities joining
the Canadian Coalition were to take action.  When the
International Coalition was launched, each regional
coalition was invited to develop its own Plan of Action,
which contained the ten commitments, in order to respect
the specificities of each region.  While working towards the
drafting of the Declaration and Plan of Action, members of
the pan-Canadian working group based their work on the
Ten Common Commitments developed for the European
Coalition, but adapted them to reflect the specific
responsibilities of Canadian municipalities.  The Plan of
Action therefore addresses the role of municipalities as: 

Where the City Council adopts a motion to sign the
Declaration and join CMARD, municipalities are de facto
required to endorse the Ten Common Commitments (struc-
tured around the three areas above) and agree to develop

or adapt their own unique Plan of Action accordingly.  This
flexibility allows for the unique reality of each municipality,
when addressing issues related to racism and discrimination,
to be respected.  The Plan of Action is a key aspect of the
engagement of municipalities in CMARD because they are
asked to integrate it within their own municipal visions,
strategies, and policies.  

Despite the active role played by municipal authorities,
issues related to discrimination are extremely complex
and often go beyond the responsibility and capacity of
municipalities. It is therefore important to adopt a holistic
and integrated approach to bring together diverse stake-
holders, from different levels (national, provincial and local)
representing both government and civil society.  

At the federal level, the Canadian Association of Statutory
Human Rights Agencies, the Federation of Canadian
Municipalities, the Canadian Race Relations Foundation
and the National Association of Friendship have expressed
their support for CMARD.  The interest for the initiative is also
growing among some federal government departments. At
the provincial level, Human Rights Commissions in Alberta,
Ontario and Saskatchewan as well as the Alberta Urban
Municipalities Association, the Union des municipalités du
Québec, and Union of Nova Scotia Municipalities, have also
officially supported the initiative.  In some cases, the support
of the abovementioned organisations expanded beyond
formal endorsement and led to active awareness-raising
among municipalities on racism and discrimination and
direct participation in events related to CMARD.  Signatory
municipalities can also rely on the research undertaken on
issues related to racism and discrimination by experts
associated with research institutions, notably the Chaire de
recherche en immigration, ethnicité et citoyenneté (UQÀM)
and the Centre for Public Policy & Law (York University).  

At the local level, partnerships and cooperation are not only
important; they are a necessity for the initiative to be more
than a signed document in municipal archives.  The needs
and mandates of elected officials, municipal administrators,
local police authorities, citizens and local organisations
should be considered and acknowledged when initiating
dialogue on CMARD and in the development of the Plan of
Action.  Consulting them prior to joining CMARD, keeping
them engaged throughout, and building on their strengths
when developing and implementing the project is essential
to both retain the original vision and to ensure the devel-
opment of a sense of belonging to the project.  Securing
involvement of various partners is also a sine qua non con-
dition to the sustainability of the initiative, as it will help
ensure continuity in the context of political leadership

A guardian of the public interest;

An organization in the fulfillment of
human rights; and

A community sharing responsibility for
respecting human rights and diversity.

•

•

•
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changes - at the municipal, provincial and federal levels.  

To be part of the Coalition signifies the respect, acceptance and appreciation of the rich diversity of our communities'
cultures, our forms of expression and the dignity of all peoples. The 44 Canadian signatory municipalities are examples that
must be followed and emulated.

CONCLUSION

Building from a new and largely undefined initiative at the international level was no easy task for Canadian municipalities
but has been made possible because of the willingness and work of the partners involved from the early stages of its
development.  They have played, and continue to play, the roles of facilitator, catalyst, partner and leader to advance and
build the Coalition in Canada.   

The experience of the Canadian Coalition of Municipalities Against Racism and Discrimination has shown that for an
international project to be sustainable and efficient at the local level, it is of the greatest importance to allow partners
sufficient room to maneuver and to not impose a rigid framework.  In this specific case, the fact that municipalities are
invited to adapt the proposed Action Plan to their specific circumstances gave definite value-added to the project and helped
rally new municipalities.  

Successfully adapting an international initiative to national context also requires the willingness to face opposition on
certain issues.  In the case of CMARD, the language “racism and discrimination” in itself presented challenges to some, who
attempted to soften this language or to use euphemisms.  On the opposite, others stated focusing on racism was a good
thing because it intersects with other “isms”.  This challenge is important because it raises the question of how best to
maintain a balance between the partners’ expectations and the importance of remaining true to the essence of the
initiative. 

Human rights-related issues are a relatively new area of responsibility for municipalities. Issues such as immigration and
a growing urban Aboriginal population bring to the forefront questions related to racism and discrimination in some
communities, and sometimes strain their resources. As a result, new strategies and tools will be needed to address these
issues in the future. CMARD confirmed that eliminating racism and discrimination is everyone’s responsibility and that,
because it involves social and attitudinal changes, it requires a long-term commitment. It has also demonstrated that if
diverse interests are willing to work together and to take an active role in achieving a world free of racism and discrimination –
and with the proper tools and effective information-sharing – it can be done.  

CMARD 44 SIGNATORY MUNICIPALITIES (2011)

Alberta: Brooks, Calgary, Drayton Valley, Edmonton, Grande Prairie, Innisfail, Lethbridge, 
St. Albert, the Region of Wood Buffalo and Fort McMurray, Wetaskiwin; 

British Columbia: Lions Bay, Vancouver, Williams Lake;

Manitoba: Winnipeg; 

New Brunswick: Saint John; Nova Scotia: Halifax, Kings, Truro;

Ontario: Aurora, Caledon, Georgina, Kingston, London, Markham, Oakville, Oshawa,
Richmond Hill, Sudbury, Tecumseh, Thunder Bay, Toronto, Vaughan, Windsor; 

Prince Edward Island: Stratford Quebec: Gatineau, Montreal, Quebec, Saguenay, Saint-
Justin, Sherbrooke; 

Saskatchewan: Prince Albert, Saskatoon.
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TEN COMMON COMMITMENTS

THE MUNICIPALITY AS A GUARDIAN OF PUBLIC INTEREST

Commitment 1
Increase vigilance against systemic and individual racism and discrimination. 

Commitment 2 
Monitor racism and discrimination in the community more broadly as well as municipal
actions taken to address racism and discrimination.

Commitment 3 
Inform and support individuals who experience racism and discrimination.

Commitment 4
Support policing services in their efforts to be exemplary institutions in combating racism
and discrimination.

THE MUNICIPALITY AS AN ORGANIZATION
IN THE FULFILLMENT OF HUMAN RIGHTS

Commitment 5 
Provide equal opportunities as a municipal employer, service provider and contractor.

Commitment 6
Support measures to promote equity in the labour market.

Commitment 7
Support measures to challenge racism and discrimination and promote diversity and equal
opportunity in housing.

THE MUNICIPALITY AS A COMMUNITY SHARING RESPONSIBILITY FOR
RESPECTING AND PROMOTING HUMAN RIGHTS AND DIVERSITY

Commitment 8 
Involve citizens by giving them a voice in anti-racism initiatives and decision-making.

Commitment 9 
Support measures to challenge racism and discrimination and promote diversity and equal
opportunity in the education sector and in other forms of learning.

Commitment 10 
Promote respect, understanding and appreciation of cultural diversity and the inclusion of
Aboriginal and racialized communities into the cultural fabric of the municipality.
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Résumé

La Coalition canadienne des municipalités contre le racisme et la discrimination (CCMCRD) est un organisme regroupant des
municipalités canadiennes dont la création découle d’une initiative de l’UNESCO visant à créer des coalitions de
municipalités contre le racisme. En 2010, le York Centre for Public Policy and Law (associé à la Coalition) a effectué un
sondage auprès des membres de la CCMCRD afin de savoir si les municipalités réussissent à mettre en œuvre le plan
d’action et à respecter leurs engagements communs. Le sondage comportait deux volets : d’abord, une série de questions
au sujet de l’administration future de la coalition, et ensuite, des questions portant sur les programmes de base des
municipalités concernées. Le premier volet avait pour objectif de favoriser l’évolution de la CCMCRD alors que le deuxième
volet visait à mieux saisir l’interprétation et la mise en œuvre du mandat de la coalition par les municipalités. Les résultats
du sondage nous donnent un meilleur aperçu des défis inhérents à l’adoption d’une initiative internationale axée sur les
relations raciales et à l’adaptation de cette initiative à l’échelle locale dans le cas d’un pays en particulier, notamment le
Canada. 

Mise en œuvre du plan d’action de la coalition
canadienne des municipalités contre le racisme et
la discrimination : résultats du sondage auprès des
membres 

Aaron Jacobs étudie dans le cadre du programme Arts and Science de la McMaster University et, tout

récemment, a travaillé au sein de la Multicultural History Society of Ontario.
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Introduction

The Canadian Coalition of Municipalities Against Racial Discrimination (CMARD), as discussed in Cynthia Lacasse’s contribution
above, is an organization of Canadian municipalities that stems from UNESCO’s initiative to develop anti-racism coalitions
among municipalities.  Members of CMARD are committed to a Plan of Action focused on the  ten common commitments.

In 2010, the York Centre for Public Policy and Law (which is associated with the coalition) undertook a survey of CMARD
members to better understand how well municipalities were implementing the plan of action and realizing the common
commitments.  The survey had two components: firstly, a series of questions about the future of the coalition’s administration,
and secondly, questions about basic programs in these municipalities.  The first section was meant to help move CMARD
forward, while the second helped sharpen the image of how municipalities were interpreting and implementing the
mandate of the coalition.  The survey results give us some insight into the challenges of adopting an international initiative
in race relations and adapting it locally to the circumstances of a particular country like Canada. 

RESULTS OF THE ADMINISTRATIVE QUESTIONS

The most important concern about the future administration of CMARD was whether it should be incorporated into the
Federation of Canadian Municipalities (FCM).  Surprisingly, consent for becoming part of FCM was almost unanimous, and
half of respondents said that they would accept 100% control. 

Those that waffled on full control usually cited a desire to cooperate with other organizations (such as the Canadian Human
Rights Commission and the Canadian Race Relations Foundation) or continue to utilize UNESCO’s expertise. Because
continued cooperation with these organizations would certainly be possible as a part of FCM, it is clear that there is
popular support for the move into the federation.  When asked what their expectations of FCM as an administrator would be,
most were focused on coordination.  But there were also suggestions that FCM would facilitate the sharing of experiences
between municipalities, further publicise CMARD’s activities, and help bear some of the funding burden.  According to some,
FCM might also be able to guarantee annual meetings and the creation of subcommittees.

The European response to UNESCO’s call to action, the European Coalition of Cities Against Racism, has enjoyed some success
with a board of directors.  The survey asked if this was seen as a good alternative to joining FCM; there were mixed
responses.  In line with earlier views, most felt that a separate board of directors would conflict with their desire to
continue collaborative work and receive advisory from a variety of sources.  Others felt that CMARD would need to prove
itself sustainable first, either financially or otherwise, before it could be imagined as a self-standing entity. 

There was also the question of funding CMARD.  Should it be funded in part through a membership fee? The only objection
to a membership fee in the survey results was, understan-dably, “how much?” Obviously, the smaller municipalities might

Implementing CMARD’s Plan of Action:  Member
Survey Results

Aaron Jacobs is in the Arts and Science Program at McMaster University

and most recently worked at the Multicultural History Society of Ontario.



53 Fondation canadienne des relations racialesCanadian Race Relations Foundation

Yes

No
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Diagram 1: Response to CMARD Survey Question on Governance

Diagram 2: Response to CMARD Funding Question

Diagram 3: Response on Implementation of CMARD mandate
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almost no municipalities with formal reporting mechanisms
for on-going CMARD programs. Some, however, release
annual reports on issues for which CMARD plays a role
but is not focused upon.  It was the observation of a few
members that if CMARD became more centralized there
could be standardized assessments and additional structure
to programs. Reporting on the progress of implementing
CMARD’s mandate was seen as important, but not yet in
practice.

One of the most revealing parts of the survey concerned
funding.  Thus far, only Edmonton and Saskatoon, SK have
received federal funding for their programs, and in both
cases this came through Citizenship and Immigration
Canada, with some resources provided by Indian and
Northern Affairs. Yet not surprisingly, most parties agreed
that federal funding was something that could be invaluable
to municipalities’ efforts, and was to be pursued in the
future.

CONCLUSIONS

The goals of the survey were to help move the organization
forward and provide some insight into what programs were
being carried out in each municipality.  As to the former, it
was quite useful—one can conclude from the survey that
there is great interest in joining FCM as opposed to creating
a board of directors, and that members are willing to provide
some of the funding for CMARD themselves. Almost all
CMARD members are interested in examples of successful
policy and programs in other municipalities.  But it also gives
us some insight into the principal challenges of adopting an
international initiative in race relations and adapting it
locally in Canada: how it is going to be administered and
how is it going to be funded?  How do you transplant race
relations policy and programs from one context into
another? 

not have the resources to pay a large fee, and there were
concerns that this might make CMARD too exclusive. In
addition to this membership fee and re-emphasis on fund-
ing from FCM, there were also suggestions that CMARD
should receive funding from both federal and provincial
governments, as well as from foundations and other
organizations whose aims were in line with CMARD. It was
also felt that the burden of advocating for this funding
should fall on the shoulders of the administration, not on
the members themselves.

RESULTS OF THE PROGRAM QUESTIONS

Analysis of the second part of the survey is more difficult.
Because answers were usually detailed and the questions
were more qualitative than quantitative, it is probably
much more productive to draw general conclusions.  The
most important of these is that size does matter.
“Municipalities” is a very broad term, and CMARD includes
both the largest cities in Canada and towns of less than
10 000. Programs in places like Stratford, PE look very
different from those in Calgary or Toronto. Resources
and project scope vary greatly.  But, not surprisingly, while
small municipalities may be unable to allocate funding for
large projects (while cities can), they also enjoy considerably
more success with small-scale projects. Edmonton, for
example, has an entire police unit devoted to hate crime,
but it struggles to engage city youth. Stratford’s program, on
the other hand, has raised much awareness among youth,
but can only dream of funding its own RCMP unit.  Smaller
municipalities are also more able to run programs through
individual community centres, such as churches or schools,
which might not be so effective in a larger city. If CMARD is
to succeed, it must bear in mind the differences between
projects in large and small municipalities.

One of the most telling questions asked of members were
to identify some of their greatest successes and failures in
implementing CMARD programs. Each municipality seemed
to show some signs of success, but these successes were often
in very different sectors. Wood Buffalo, AB, for example, sug-
gested that it had become a more inclusive and welcoming
region, while Windsor, ON spoke of the formation of part-
nerships in the community. What is more perhaps more
interesting, though, is that many of the difficulties cited by
municipalities were common across the board.
Additionally, almost everyone noted difficulties with raising
and maintaining awareness among citizens—especially
youth—and in securing funding for large projects. Many
also had yet to implement Employment Equity policies.
Questions about what reporting mechanisms were in place
in municipalities also yielded an interesting result: there are
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LA RACE ET LE NARRATIF DE L’IDENTITÉ CANADIENNE
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Résumé

Notre identité est fortement marquée par les histoires que nous nous racontons à notre sujet. Par conséquent, il est
important de considérer la désignation du Canada comme démocratie libérale officiellement multiculturelle comme
la trame d’un récit. Notre façon d’appréhender notre diversité et nos différences repose sur cette trame. En effet, les
trois éléments fondamentaux du récit y sont réunis, soit le passé, le présent et le futur. Le passé nous parle d’une identité
canadienne racialisée, où le Canada était un pays d’hommes blancs ou un pays axé sur la conformité à l’Anglais et ensuite au
Français. Le présent, c’est le moment actuel, celui où il s’agit de décider ce que nous sommes et ce que nous pouvons devenir.
Le futur représente la justice sociale que nous souhaitons réaliser : où le Canada devient une société juste, un endroit où la
race ne compte pas. Rêvons-nous toujours d’un tel aboutissement pour l’histoire du Canada? 
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Identity is in the end stories about self and
selves—rational chronicles about people like us
and those who are different (Nelson 2001;
Walcott 2003). This is at the heart of what we
mean when we talk about ourselves as
Canadians, how we see ourselves evolving in a
common citizenship, why the future should
belong to all of us and why our ethnic differences
do matter and our racialized ones should not mat-
ter. This is the story of Canada as place where cit-
izens have no roots, at least not because of race,
and not to the extent where some of us because
of our past histories are never accepted as full cit-
izens.

We can detect three distinct moments of conflict
or drama in the narrative of how we can ever
arrive in such an idyllic time: the past, the current
and the future; each holding the potential to
determine the final outcome of the entire narra-
tive. The current moment is potentially revolu-
tionary—equally capable of uprooting everything
while offering new roots and common groundings
to everyone. The future is a moment of reconcili-
ation, a special time when even the most
intractable contradictions are harmonized, where
new roots from old stock become embedded,
where desires come to terms with lived reality. 

Universally, for multiculturalism there will be a
melting pot of rooted nationalism, but that must
be in the future. Even then it will be a special
brew noted more for its lumpiness and the
immutable contents: this story of how many pasts
remained whole so as to create a common future.
Canadian culture of the past two generations is
similarly not only the story of how peoples of the
world can share a common identity but also an
epistle of a life based on a shared ethical under-

standing, on what is often described as Canadian
values (Kymlicka 1998).

In recent times, the official Canadian anthology
has been about how differences can be main-
tained and enhanced within an identity of same-
ness. The problem for multicultural citizens is that
technically they are supposed to be single
abstract entities, best reduced to a body of fun-
damental rights, where their important values
and consequential ways of life are grounded uni-
versally as Canadian. This overriding identity with
all its commonness and generality is formulated
around publicly shared values based on a way of
knowing that I call the neo-mythic register (Foster
2007). Master narratives of universal develop-
ment are best explained through social values,
and according to the neo-mythic register this is
where notions of citizen are rooted. Yet, the same
citizens are also at liberty to resist any notions of
a melting pot by rooting themselves in the type of
Canadian they are historically. The type is noted
by the ethnic and racial characteristics, a deter-
mination that occurs on what I call the ethno-
racial register (Foster 2007). The type is their indi-
vidual or liberal rootedness and at times it might
even appear in opposition to their universal or
social identity. The ethno-racial is the site for
counter narratives that might even challenge the
master story of how in time Canada becomes
whole and united. 

Such are the contradictions of multicultural citi-
zenship as recognition, a concept that not only
speaks to what I call ontological recognition of
being noticed and acknowledged physically on
the ethno-racial scale but of what I contend is a
spiritual recognition that is grounded neo-mythi-
cally in fraternal love, fellowship and the emo-
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tions of shared belonging.  It is the merging of the two registers of knowing: of the ethno-racial that
speaks to sensory knowledge based on natural attributes and the neo-mythical that reflects values-
based forms of socialization. When joined these registers express the fullness of human experiences,
freedoms and human dignity. When they fuse, Canadians can be innately different but behave as if, as
copies of one another, they are genuinely actors in the same master narrative. Idealistically, they are
actors and narrators in the story about the creation of a just society. This is where every citizen is
embedded universally in accordance to socially formulated values of equality and belonging, but where
every citizen is also different and even unique. 

But how can these seemingly contradictory counter narratives—in effect competing claims of so many
cultures within a culture—be contained in a single identity about a unified Canada that is a liberal
democracy and officially multicultural? Practically, is a Canadian ever rooted, and if so is that grounding
in the universal component of the identity or primarily in what exists before the hyphen and which sig-
nifies differences within a unity? Therefore, studying the emergence of, and the practical tensions with-
in, multiculturalism can tell us quite a story about the potential for and obstacles to rooted cosmopoli-
tanism.

It is my main point that these contradictions of historical rootedness were initially intended to be solved
primarily through acts of instrumental reason thereby making Canada a country committed to ideals of
rational decisionist theory on values formation. Weber (1978, 26) states that sociologically an “action is
instrumentally rational when the end, the means, and the secondary results are all rationally taken into
account and weighed. This involves rational consideration of alternative means to the end, of the rela-
tions of the end to the secondary consequences, and finally of the relative importance of different pos-
sible ends.” Canadian values were to be based sociologically on a rationalist theoretical system that first
sees values as not illusionary, that is having no real basis in truth or history, but rather as relative to par-
ticular societies, times, contexts and ways of life. These values must be grounded in free decision mak-
ing in a rationalist decisionist model that attempts to solve the daily angst of a living that in its feelings
of uprooting and unfixing is meaningless, unfulfilling and even socially and psychically unwholesome. In
this regard, Canadian life would not be based on physical virtues or natural identity markers that flow
ethno-racially but on consciously chosen values from the neo-mythic register. 

It is the same kind of rationalization that allows anyone living in a plural society to see beyond the
ascriptive marks of race, ethnicity, gender, religion and language among others to the socially con-
structed equality and sameness of citizenship. And it is no different from when in the court judges look
on the accused and see not—even when they are present and unavoidable—particular and even nativis-
tic traits and behaviours but instead merely universal bundles of rights and privileges. As Raymond
Boudon (2001, 6) explains typically of this idealism: “as existentialist philosophers argued, if man is free,
he should be able to act, behave, or believe without being predetermined by any reason or causes.”

Rational decisionist valuation is the rejection of common sense based solely on an ethno-racial way of
knowing. Such a value system is illusionary where members hold a belief or value because that is what
culture taught them. As ethno-racial entities, they react instinctively according to moral axioms. Actions
flowing from these values are largely unchallenged in thought and often cannot be defended rationally.
A typical value-rational action does not “lie in the achievement of a result ulterior to it, but in carrying
out the specific type of action for its own sake” (Weber 1958/1979, 25). Rather than this model, ratio-
nalists aim for a second sober thought that with repeated use becomes second nature to all sharing the
social identity. This social consciousness cautions that regardless of what is perceived, diversity and dif-
ference should not equate automatically to social inequality. Values must be based in instrumental rea-
son, in most cases because of consequential or utilitarian expectations as a route to objectively reach-
ing a specific social goal. Multiculturalism as cosmopolitanism must be rooted on the neo-mythic regis-
ter in the justice of a just society—in Canadian values not on the diversity of Canadians or on the geo-
graphic landscapes. 
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grants must feel innately Canadian. How can a
state survive without the internecine struggle for
dominance over claims of belonging and owner-
ship among different groups and factions? How
can there be one inclusive Canadian story—a
master narrative to which all social members sub-
scribe, instead of the two most obvious alterna-
tives: 1) a master narrative that is riddled with
counter narratives by those historically
oppressed, marginalized and socially unequal,
and 2) a state where the official anthology con-
sists of seemingly all counter narratives each
emphasizing historical wrongs, oppressions and
struggles against assimilation but collectively
offering no central theme or objective goal for
state formation. Nussbaum (2001, 367) argues
that within liberal thought there are two contra-
dictory models of freedom, “one is based upon
the emotions; the other urges their removal.”
This model starts with the removal of the emo-
tions in those entering society from the state of
nature. The private is the sphere of moral axioms.

In public, Canadians under this ideal would oper-
ate according to specific rules no different from
those in a book of ethics or liturgy explaining
commonly agreed upon norms. It is only in public
places that Canadians must consciously keep in
check their particularity while having a common
history of striving towards the objective goal of a
just society. The official book of how Canadians
are faring would be the legend of all the stories
agreed upon so far; it is a narrative to be com-
pleted as a multi-group project. Once Canadians
see the benefits of replacing their individual
moral codes with ethical norms for public behav-
iour, as rational beings, they would willingly
accept this cosmopolitan worldview as a creed.
As social beings, consequentially they would live
contradictory and even hypocritical lives knowing
what they do in public is not what they always
genuinely accept as good for themselves individ-
ually. As an offset, they would receive the bene-
fits of communal living that can only come
through the suppression of personal, individual
and primary group desires or emotions for the
common good as Canadians. 

In this model, citizens accept that they live in two
worlds, with seemingly two master 
narratives: one that is personal and the other
social; they would be truly exceptional if they can

The master narrative neo-mythically starts out as
counter-intuitive. It points towards an escape into
the imaginary, both as the community as suggest-
ed by Anderson (1991) but also in the hope of rec-
onciliation that is the future (Foster 2005). And it
is a rejection of erstwhile views from philosophy
of history that a meaningful life must be predicat-
ed on universally fixed root for the achievement
of a natural destiny. Typical was Spengler’s (1980,
3) description of an assumed destiny in ethno-
racial terms, where humans are analogously root-
ed trees or tied to native habitats; “The blood is
for us the symbol of the living….The blood of the
ancestors flow through the chain of generations
and binds them in a great linkage of destiny, beat
and time.” This produces not only a destiny but a
specific race or type of people, so that “race and
landscape belong together. Where a plant takes
roots, there it dies. A race does not migrate. Men
migrate, and their successive generations are
born in ever changing landscapes; but the land-
scape exercises a secret force upon the plant
nature in them, and eventually the race-expres-
sion is completely transformed by the extinction
of the old and the appearance of a new one”
(Spengler 1980, 119). 

Canadian multiculturalism rejects any notions of
the future that are already predetermined as des-
tiny for a special type of people linked by blood
or, historically ironic, native reservation. Instead it
busies itself with the task of surviving now in the
hopes of some day not having to worry about a
destiny or without fear of the landscape exercis-
ing some conformist effect upon them. Any
changes and grounding would be chosen objec-
tively and rationally and will be the product of the
human mind rather than nature. Multiculturalism
speaks of where race biologically or ethno-cultur-
ally defined would not exist in the future (Foster
2005).

The ideal was to create through official multicul-
turalism a Canada where samplings of all peoples
of the world would in a nod to liberal theory live
in private according to their primordial values—
those essential worldviews that form the natural
individual in a pre-Canadian moment. This
approach would be the answer to the creation of
a nation-state where ethno-racially the peoples
natural to the land have been relegated to the
sidelines and where those who arrive as immi-
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collapse both narratives into one without the vio-
lence that usually attends such assimilation or
even social integration. It is only through sharing
different values that this integration might occur
over time and they might free themselves from
their lordship and bondage relationship. This
would happen when instrumental reason
becomes so socially embedded in the collective
psyche that it would act as moral axioms, except
they would be based on ethics. As Weber
(1956/1978, 26) suggests this would be a case
where “choice between alternatives and conflict-
ing ends and results may well be determined in a
value-rational manner. In that case, action is
instrumentally rational only in respect to the
choice of means” and the values would be those
consolidated as new in the public sphere.  

Such reason would be cosmopolitan: a pragmatic
resolution of the differences associated with the
ethno-racial and neo-mythic registers, combining
wishful thinking with a practical strategy, and
hoping for a united culture that is particularly
Canadian to emerge from all the fragmenting
diversity and differences that are universally
humanity. In the interim, citizens consciously
agree to a shared history of unhappiness, social
engineering and political correctness in public
and of knowing they can only be truly moral in
their private spheres. Having removed the emo-
tions initially from state formation, this model
seeks to restore it after the social turn, except
that this time the emotions would be new, for
they would have been constructed in the new
society that is multicultural Canada. This way
Canadians can accept without seeming contradic-
tion the following words from the opening of part
one of the Canadian Constitution of 1982, or the
Canadian Charter of Rights and Freedoms:
Whereas Canada is founded upon principles that
recognize the supremacy of God and the rule of
law. God and emotions of nature are banished as
Nussbaum would claim from the public sphere
but kept in the private. However, emotion and
nature return later to the social sphere as the
new god that is the rule of law, supreme and
rational. Public life is grounded in reason rooted
in laws or socially constructed values of what is
permitted.

The public sphere would be the site of negotia-
tions between emotions and reason, the ground

zero of the struggle for recognition: where indi-
viduals and groups compete to get their privately-
influenced values not only on the public agenda
but eventually adopted as one of the many values
that produce the Canadian mainstream. They
become fully free no longer consciously having to
keep their particular values in check in the public,
but in a new moment they can look forward to a
future where the private and public are fused for
them—there is reconciliation or a harmonization
of values. As de Tocqueville would argue there is
“abolition of the past” in that the old ways have
been transformed, but in the same moment there
is a recovery of “a vestige of what they had aban-
doned” by merging the old with that which was
previously relegated to the private sphere.  To
this extent the political discourse is always a con-
testation and because of this, in a pragmatic
sense, stories about Canadians are repeatedly
those of factionalism, regionalism, ethnic and
racial differences and generally about the uncer-
tainty of even the one thing that supposedly
cement Canadians together, Canadian values
themselves. 

This is why a vigorous democratic debate among
all Canadians regardless of ethnicity or racializa-
tion—where individuals and groups fight in a
market square of sorts for the primacy of their
values, where nothing old is sacrosanct—is vital
to the story about Canada becoming a just socie-
ty. The link is between private and public, as
Nathan Shransky (2008) suggests some 40 years
after the Canadian ideal came on the scene, such
that a strong personal and even ethnic identity is
necessary for a strong democracy and vice versa.
In Canada’s case the strength of its story is that its
liberal democracy is grounded in the diversity
produced in a state of nature that is the world
itself. The narratives of the world and Canada
become intertwined and even deceptive—at one
point Canadian but also genuinely non-
Canadian—so that it is difficult to separate the
universal of all humanity from the particulars of a
separate and select group of the humanity called
Canadians. Yet either stories or the two that
make up a single narrative are authentically
Canadian. What adds to this confusion is the real-
ization that whether as a universal or particular
story the moral message of the narrative is the
same—about human dignity as the foundational
value in human rights, the same value that must
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also be captured through rational laws in the civil rights of citizenry with expectations for belonging and
entitlements.

A second point I am making is that rationalization does not always translate seamlessly and unprob-
lematically into the practical experiences of living—where issues of nature are privileged over the social.
For the practical realm of common sense culture is that best suited for knowing on the ethno-racial reg-
ister. For this reason, as a cosmopolitan entity, Canada is a Hegelian unhappy consciousness uncertain
what type of bildungsroman or narrative of self development or creation it is crafting. But for a country
like Canada what is the alternative? In reviewing the rationalization behind Canada as a cosmopolitan
entity that can be produced only through rational thought, I look at some of the pitfalls that could have
been anticipated and what could have been the rational theory of values by the chief proponents of
Canadian multiculturalism. One of the acknowledged weaknesses of the rationalist-decisionist model of
value formation is that there is “no guarantee of truth of collective beliefs produced by a freely dis-
cussed assembly. A free discussion assembly in ancient Greece would have sincerely and, in the eyes of
most of its members, convincingly argued that slavery is a good institution” (Boudon 2001, 9). This
observation strengthens the argument for a vigorous democracy as a method for not only conferring
official status on specific values brought out of the private into the public sphere, but as a means for
reviewing past decisions and to determine not only their “truth” but also their usefulness as a glue
bonding disparate groups and individuals as one. The ongoing debate on the accommodation of visible
minorities in Quebec and elsewhere in Canada serves as a counter to this master narrative. Any root-
edness is in thought, in the hope that comes with the next social change (Foster 2005; Hegel 1977). 

In this regard, we are reminded, when thinking of the push and pull between theories of assimilationist
melting pot and the more integrationist mosaic type models, of Craig Calhoun’s (2007, 286) claims that
much of cosmopolitan thought is “a fantasy, an imaginary solution to problems people do not want to
tackle in really concrete ways. It appears not only in straightforward talk of the importance of assimila-
tion…. It appears also in a new global form, in talk of cosmopolitanism, world culture, and global citi-
zenship. It is given expression also in the image of a post-racial society.” 

COMMON IDENTITY IN DIFFERENCE

In Multiculturalism: The Politics of Recognition, Charles Taylor (1994) argues issues of human dignity
have now come to replace an old order that was effectively marked by clear boundaries and limits in
social status among humanity. These boundaries can be viewed in two ways: one, as the creation of a
nation-state that separates a group of people under a common nationality and citizenship from the rest
of the world; two, social inequalities within the nation-state that create dissimilarities within citizenship
and which produce demands for recognition internally. “And the demand comes to the fore,” he states,
“in a number of ways in today’s politics, on behalf of minority or “subaltern” groups, in some form of
feminism and in what is today called the politics of ‘multiculturalism’” (Taylor 1994, 25).

For a country that has always depended on immigration, and in recent times on potential citizens born
in all corners of the globe, major questions for Canada have been who is a Canadian and at what point
does anyone become socialized enough to be a citizen. These questions are answered pragmatically
through the acting out of the Canadian value of respecting the rule of law. The Immigration and Refugee
Protection Act of 2001 spells out procedurally who can become landed immigrants as a first step to cit-
izenship. 

The thinking underlying the rational theory model of multiculturalism is that Canadians can be born any-
where in the world, but that they only become social creatures that are Canadian when they profess
allegiance to Canadian values and to the official narrative. As immigrants they move from an original
state of nature that gives them their ethnicity, moral axioms and culture to becoming Canadians.
Similarly the Citizenship Act of 1977 states the method and procedures culminating in swearing a trans-
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figuring oath of allegiance for gaining citizenship. But it notes that, “A citizen, whether or not born
in Canada, is entitled to all rights, powers and privileges and is subject to all obligations, duties and
liabilities to which a person who is a citizen …. is entitled or subject and has a like status to that of such
person.” With the granting of citizenship comes social transformation to equality of status while retain-
ing the dignity associated with their primary identity. They take from the previous states of nature what-
ever civil norms they know as well.

In moving to the civil state that is Canada, new citizens retain basic universal rights that are now pro-
tected as civil rights and a charter of freedoms. Now they are expected to be their true selves only in
the private sphere where ethnicity and culture identify them as particular types of Canadians. From
there, they launch out into the public sphere where they learn to become universal Canadians, ones
that are valued and governed by the norms accepted in that sphere. Because none or only a few of their
values might be recognized in the mainstream, the newcomers are constantly fighting for recognition
and acceptance. Recognized as Canadian, the former outsider is now an insider and has the equality of
status to change the relationships and values in the country. This translates into the ability to try to
make the public sphere as receptive as possible to the culture that is most meaningful in the private
sphere.

What the commonality of citizenship overcomes are the differences and inequalities nature supposedly
gives to different groups of individuals, making them all separate, distinct and discreet. The old way of
nation-state construction argues that these differences should act as limits separating one nation-state
from another in the same world or one socially unequal group from another in the same society. Within
the state, the separation was through an honour system based on the notions of estate—each individual
born into a specific station in life from which inter-generationally there was virtually no social mobility.
These estates are ascriptive or based on categorization supposedly taken from nature rather than
achieved through social mobility. The new way of thinking that is multiculturalism turns the old para-
digm on its head and offers a cosmopolitan approach to social existence. “We have the modern notion
of dignity, now used in a Universalist and egalitarian sense, where we talk of inherent ‘dignity.’ The
underlying premise here is that everyone shares in it. It is obvious that this concept of dignity is the only
one compatible with democratic society”(Taylor 1994, 27). While groups might have differences in cul-
ture, they do not have differences in dignity. As we shall see the value of sharing will be a cornerstone
to official multiculturalism in Canada.

This attempt at social construction, as Theodore George (2006, 4) suggests, is to allow individuals and
social entities “to identify as human beings not so much with the scope of our powers, but instead with
our resolve to accept, even apprize, and cherish the terms of our finitude.” Kymlicka (1995, 1998, 2000)
argues the search is for a way of life that is simply a desire to exist, a sentiment that is expressed in the
groping implied in a title such as Finding Our Way, and in an intent captured in the notion of multicul-
tural citizenship that is based on the acceptance of common liberal values. This commitment speaks to
a wider universalism of citizenship in which the entrenched social equalities are wiped out and good cit-
izenship means the desire to live in a time and place of social justice where race does not matter (Foster
2007). 

Key to this citizenship is collective values. But where do these values come from? Canadian multiculturalism
assumes values are formed outside the state and are then placed on a table of negotiations from which
citizens are always selecting which ones govern public life. Theoretically, every new citizen reopens and
extends the negotiations as an act of personal freedom. Those values that are rejected remain in the
private sphere of ethnicity. They are never abandoned—they simply await recognition and a transfigu-
ration as fully Canadian. Those that are adopted become part of the system of values on which approved
and accepted ethical behaviour is expected. The pragmatist James Feibleman (1968, 52) was thinking
along these lines when he said a generation ago, “the ethos of a social group may be described as its
[inclusive] value or ‘beauty,’ the value which quietly holds within itself and exudes to those who come



Fondation canadienne des relations raciales62

near enough to apprehend it.” For him values are the glue that keeps societies intact. But Feibleman also
makes two other important observations: a) most people in their society are not aware of the sub-con-
sciousness of this ethos and often are unaware of the beauty around them; and b) when we are aware
of differences to the point where the senses alert us through differences in sound, taste, smell, sight,
often we are out of our culture. If we are so sensitized by the differences around us, then we are not at
home; we are as alien as tourists in some exotic spot.

Canadian multiculturalism is cosmopolitan first by bringing together all the value-holders from all the
cultures, nations and state under an umbrella of common citizenship theoretically without racial over-
tones; and, two, within that citizenship cosmopolitan determined values that rule the public sphere and
as a body of value is constantly undergoing expansion from those values that want to be included and
granted official status. Multicultural citizenship is based on the negotiation among equals who all
approach the negotiating table clothed in their individual inequality. The values of Canadian multicul-
turalism originally are rooted elsewhere, uprooted by immigrants as part of their traveling cultures and
identities and brought to Canada, where they are replanted in the Canadian ethos. In practice, it is
seemingly contradictory: Canada globalizing the world by become home to the peoples of the world in
all their ethnicities and racialization. Out of this is then formed a common Canadian citizenship with
many ethnicities but none of them racialized as superior or inferior in ranking. All are equal.

TRUDEAU’S JUST SOCIETY: MORALITY AND ETHICS OF CITIZENSHIP

Announcing in 1971 that Canada was officially multicultural, then-Prime Minister Pierre Trudeau’s ideal
was a Canada based on a cosmopolitan citizenship of equality that is buttressed by Stoic principles. This
means that human rights should be protected within the state and that the state should not be deter-
mining what constitutes human rights. This way there is a dignity of humanity that is also a dignity of
citizenship as Taylor suggests, where in Trudeau’s views Canadians are first members of the universal
human family. Regardless what forms that family takes the members are all still Canadian. 

The quest to reconcile the universal humanity with a peculiar civic culture that is Canada produces a
bifurcated identity where citizens can be hyphenated Canadians, such as English-Canadian, French-
Canadian, Jamaican-Canadian, Somali-Canadian, Muslim-Canadian and German-Canadian with all the
different and diverse groups enjoying social equality from being Canadian. In this respect, difference
does not mean inequalities. Diversity speaks to the richness of Canadian life. Trudeau’s rationalist goal
was to create an equality where all Canadians enjoy the full range of citizenship—the civic identity, the
political bundle of rights, the social and welfare bundle of rights, and through the entrenchment of a
Charter of Rights and Freedoms in the Canadian Constitution and multiculturalism as both an ideology
and practice, the bundle of rights associated with difference and individual authenticity. “The Just
Society will be a united Canada,” Trudeau (1998, 19) explains, “united because all of its citizens will be
actively involved in the development of a country where equality of opportunity is ensured and indi-
viduals are permitted to fulfill themselves in the fashion they judge best.” 

Trudeau (1998, 146) says tellingly, “uniformity is neither desirable nor possible in a country the size of
Canada. We should not even be able to agree upon the kind of Canadian to choose as a model, let alone
persuade most people to emulate it. There are surely few policies potentially more disastrous for
Canada than to tell all Canadians that they must be alike….What the world should be seeking, and what
we in Canada must continue to cherish, are not concepts of uniformity but human values: compassion,
love, and understanding.” 

Multiculturalism, therefore, is about how different groups of people dressed in their authenticity and
their value systems can get along together in a society of their own choosing and making without impos-
ing violence on any minority group or individual. It is how they can be not whole, for the individual self
would be divided and fragmented, partly constructed in the civil society that might be nothing more
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that an overlay of what was developed in the state of nature. If this can be achieved, there might not
only be a multicultural society but one that in terms of freedoms is a liberal democracy. Its difference
with a state of nature would be that such a state would have a morality and an ethical way of life. It
would have citizenship and culture.

In Trudeau’s eyes, multiculturalism leads to the removal of the hierarchies for the flattened equality of
citizenship. Not only would there be no norms of uniformity or conformity, but no dominant group with
its own master narrative. Individuals would retain the fluidity of their personalities and identities. Part
of this would be their freedom to move in and out of specific groups. They can decide whether to be
loners and withdraw totally into the private sphere of their culture and humanity outside of the public
sphere of the civil society. Individuals would have the freedom as we noted earlier to share other cul-
tures and to even become part of them either temporarily or permanently: to have counter narratives
that are also part of a wider universal story. Key to all this would be the breaking down of the hierar-
chies built through assimilation. “Every single person in Canada is now a member of a minority group,”
Trudeau (1998, 145) explains. “We have no alternative but to be tolerant of one another. Beyond the
threshold of tolerance, however, we have countless opportunities to benefit the riches and variety of a
Canadian life which is the result of this broad mix.” 

Despite his dreaming Canada as a just society is still supposedly under construction. The master narra-
tive of social justice for all is still shot through with counter narratives about ethnic and racial inequalities
and injustice. We have the ideal and moral for this great Canadian story, but because race and racism
still exist, the challenge is how to bring this story to the envisioned conclusion of Canadians living in a
when they are no races or need for racialization: when we are all just Canadians, just equals.
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RÉSUMÉ

Les questions sur la façon de favoriser la diversité culturelle, le pluralisme culturel et la cohésion sociale reçoivent depuis peu
beaucoup d’attention à l’échelle mondiale. La confluence des préoccupations relatives à la mondialisation et à ses effets
potentiellement homogénéisants, de l’augmentation des tensions interraciales après les événements du 11 septembre et du
désir de redresser les rapports des nations/États avec des groupes culturels longtemps marginalisés accroît l’urgence d’une
prise en compte réelle de ces questions tout en mettant l’accent sur les stratégies juridiques et politiques qui pourraient, à
l’échelle mondiale, contribuer à réduire la discrimination fondée sur la race et à créer des sociétés pluralistes sur le plan
culturel. Traitant d’un volet particulier du cadre juridique des droits de la personne, soit celui des droits culturels, l’article
cherche à montrer l’importance de ces droits dans la recherche d’une plus grande diversité culturelle et la promotion de la
non-discrimination. 
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    INTRODUCTION

Questions of how to foster cultural diversity, cultural pluralism and social cohesion have recently been receiving a great deal
of international attention.  A confluence of concerns over globalization and its potentially homogenizing effects, increasing
racial tensions after 9/11 and the desire to repair nation-state relationships with historically marginalized cultural groups has
increased the urgency of these questions and focused attention on international legal and policy strategies that can
potentially reduce racial discrimination and develop culturally pluralistic societies. To address these concerns nation-states,
mino rity communities and indigenous peoples increasingly look to the larger human rights framework for policy models and
best practices.1 In this article, I concentrate on one specific part of the human rights framework, cultural rights, to
demonstrate the importance of these rights for fostering cultural diversity and promoting non-discrimination. The
implementation of cultural rights often requires state parties to actively provide symbolic, economic and institutional
resources. Thus, they can be used to redress the historical marginalization of minority groups and help promote intercultural
dialogue by primarily providing space in the public sphere for minority groups to participate fully in the cultural life of their
choosing. 

In section one, I broadly define cultural rights and situate them within the existing international legal infrastructure. In
section two, I discuss how cultural rights work to foster diversity and promote non-discrimination. I illustrate this point by
examining the 2003 UNESCO Convention on the Safeguarding of the Intangible Cultural Heritage and the way in which
it elaborates cultural rights principles creating opportunities for cultural communities to regain control of their cultural
resources by establishing normative ‘best-practices’ that often ‘trickle-up’ into institutional state practices . Finally, I briefly
examine the opposing position that cultural rights are antithetical to the promotion of diversity and non-discrimination
concluding that it is important to examine the context in which cultural rights are implemented rather than summarily
rejecting them.

Non-Discrimination and Cultural Diversity: The
Importance of International Cultural Rights

Nicole Aylwin is a Ph.D. Candidate at York University in Toronto. Her current research examines

the emerging terrain of transnational cultural policy and cultural rights politics. She is the Seminar

Series Coordinator and the Working Paper Series Editor for the York Centre for Public Policy and Law

and is a member of the U40 Policy Programme, a network of cultural policy experts who collaborate on

issues related to the international debate on cultural diversity. Her other research interests include

Canadian multiculturalism, international human rights law and indigenous rights and development

1 In much of Will Kymlica’s influential work on multiculturalism and minority rights, he distinguishes between three different types of minority groups:
indigenous peoples, sub-state minorities and immigrants arguing that appropriate rights must be formulated for each particular group. It is my position
that cultural rights are guaranteed to each of these groups although how they are implemented may differ based on each group’s unique political and
social positioning.  Given space constraints, in this paper, I will primarily focus on indigenous peoples and their relationship to cultural rights.  See; Will
Kymlica, “Categorizing Groups, Categorizing States: Theorizing Minority Rights in a World of Deep Diversity” (2009) Ethnics & International Affairs, Vol. 23,
No. 4, 371 – 388, for a detailed discussion on the group-differentiated theory of minority rights.
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WHAT ARE CULTURAL RIGHTS?

In international law, cultural rights were originally established in Article 27 of the Universal Declaration on Human Rights 2;
they were then reaffirmed in Article 15 of the International Covenant on Economic, Social and Cultural Rights (ICESCR)3 and
Article 27 of the International Covenant on Civil and Political Rights (ICCPR)4 , both of which were adopted by the United
Nations (UN) General Assembly in 1966. Article 15 of the ICESCR, guarantees individuals the right

(a) To take part in cultural life;
(b) To enjoy the benefits of scientific progress and its applications;
(c) To benefit from the protection of the moral and material interests resulting from any scientific, literary or
artistic production of which he is the authors.

While, Article 27 of the ICCPR guarantees that ethnic, religious and linguistic minorities “shall not be denied the right, in
community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or
to use their own language.”

Although originally formulated quite narrowly in the two Covenants, which mainly intended to ensure access to the benefits
of artistic works and scientific progress, cultural rights have since been elaborated in numerous international instruments
adding what are arguably collective rights to the cultural rights pantheon. These instruments have been adopted by various
UN bodies, most prominently the United Nations Educational, Scientific and Cultural Organization (UNESCO), and as a result
cultural rights have come to be more broadly conceived as rights that guarantee both individuals and cultural groups
rights to cultural participation, to the maintenance of a unique cultural identity (though language, education and the
intergenerational transmission of cultural practices), to the protection of intellectual creations (most often formulated as
intellectual property rights), to develop and foster unique cultural heritage, and to self-determination.5 In the broadest
sense cultural rights are now understood as tied directly to “people’s sense of who they are, their self-determination and
how they can express and fulfill it in the public sphere.” 6

Cultural rights have been referred to as the “Cinderella” of the rights family7 in the sense that they have not, until
recently, received sustained scholarly attention or been consistently addressed by international and domestic courts. As a
result they remain underdeveloped both in terms of their normative meaning and jurisprudence. Many reasons have been
cited for this lack of attention including the “elusiveness” of culture and the difficulty of translating culture into measurable
human rights standards.8

2 UN General Assembly, Universal Declaration of Human Rights (10 December 1948) 217 A (III) Online: <http://www.unhcr.org/refworld/docid/3ae6b3712c.html>.

3 UN General Assembly, International Covenant on Economic, Social and Cultural Rights (16 December 1966) United Nations, Treaty Series, Vol. 993 at 3.
Online: <http://www.unhcr.org/refworld/docid/3ae6b36c0.html>.

4 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations, Treaty Series, Vol. 999 at171. Online:
<http://www.unhcr.org/refworld/docid/3ae6b3aa0.html>.

5 Yvonne Donders, “Do cultural diversity and human rights make a good match?” (2010)  61: 199 International Social Science Journal at 15-35; Rosemary
J. Coombe, "The Expanding Purview of Cultural Properties and their Politics" (2009) 5 Annual Review of Law and Social Sciences at 393-412; Robert Albro
and Joanne Bauer, “Introduction” (2005) 2:12  Human Rights Dialogue Online:
<http://www.carnegiecouncil.org/resources/publications/dialogue/2_12/index.html/_res/id=sa_File1/HRD_Cultural_Rights.pdf>; Janus Symonides, "The
Implementation of Cultural Rights by the International Community" (1998)  60: 1 Gazette at 7-25.

6 Stamatopoulou, “Why Cultural Rights Now” (2004) Online:<http://www.carnegiecouncil.org/resources/transcripts/5006.html>.

7 Bella Mody, ed. International and development communication: A 21st-century perspective (Beverley Hills, CA: Thousand Hills : Sage Publications,
2003).

8 UNESCO World Report. “Investing in Cultural Diversity and Intercultural Dialogue” (2009) at 228. Online:
<http://unesdoc.unesco.org/images/0018/001847/184755e.pdf>; Yvonne Donders, “A Right to Cultural Identity in UNESCO” in Cultural Human Rights,
Francesco Francioni and Martin Scheinin eds. (Leinden: Martinus Nijhoff Publishers, 2008)  317-340, at 319.
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Although there is no hierarchy of human rights and all human rights are considered “interrelated, interdependent and
indivisible”9 , cultural rights have too often been categorized as ‘extra rights’ that is, supplementary to more ‘basic’ rights
such as civil and political rights.10 It is as if they were luxury goods to be acquired only after the essential provisions had
been secured. This characterization is due, to some extent, to a conventional association of cultural rights with a narrowly
conceptualized idea of culture as “high-art” or “high-literature”, which has made their relevance questionable to states that
have yet to achieve economic security for their citizens.11

In the past decade, however, cultural rights have begun to receive renewed international attention. Concerns regarding
increased racism and xenophobia have helped focus international attention on the ways in which cultural rights can help
reduce and eliminate ethnic and racial discrimination and conflict,12 and concerns over the loss cultural sovereignty and
corresponding potential for the loss of cultural diversity have refocused attention on debates concerning the importance of
national cultural economies to the maintenance of culturally pluralistic societies.13 Cultural rights are now enshrined in
such instruments as: The Convention on the Elimination of All Forms of Racial Discrimination, The Declaration on Peoples
Belonging to National Ethnic, Religious and Linguistic Minorities, The Convention for the Safeguarding of the Intangible
Cultural Heritage, The Universal Declaration on Cultural Diversity, the International Convention on the Protection and
Promotion of the Diversity of Cultural Expressions and most recently The Declaration on the Rights of Indigenous Peoples. 

The indigenous rights movement and indigenous struggles for self-determination have also played an important role
in bringing cultural rights to the forefront of international deliberations and they brought increased and sustained judicial
attention cultural rights issues over the past twenty years. These struggles have helped shift the dominant definition
of culture from ‘the arts’ to ‘a way of life’,14 positioning cultural rights as a more central dimension of the human rights
framework by demonstrating that cultural rights are as fundamental to economic and social development as the political and
civil rights that have commanded the lion’s share of concern and controversy. This position has clearly made its way into
international policy and is reflected in the work of UNESCO which firmly positions cultural rights as key components of the
human rights framework acknowledging that all human rights have a cultural dimension that cannot be ignored.15 No
longer tangential rights, cultural rights are now understood as central to human dignity, the maintenance of cultural
diversity and the elimination of racial discrimination.  

8 UNESCO World Report. “Investing in Cultural Diversity and Intercultural Dialogue” (2009) at 228. Online: <http://unesdoc.unesco.org/images/0018/001847/184755e.pdf>;
Yvonne Donders, “A Right to Cultural Identity in UNESCO” in Cultural Human Rights, Francesco Francioni and Martin Scheinin eds. (Leinden: Martinus
Nijhoff Publishers, 2008)  317-340, at 319.

9 Office of the High Commissioner for Human Rights, “What are Human Rights”. Online: <http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx>.

10 Ibid.

11 Donders, “A Right to Cultural Identity in UNESCO” (2008) at 319. 

12 Elsa Stamatopoulou, “Why Cultural Rights Now” (Carnegie Council, 2004).Online:<http://www.carnegiecouncil.org/resources/transcripts/5006.html>.

13 The fears are contextualized by the 1995, the adoption of The Agreement on the Trade-Related Aspects of Intellectual Property (TRIPs). TRIPs, which is
an international trade agreement administered by the World Trade Organization, positions all cultural goods (including intellectual property) as regular, trad-
able, goods challenging the longstanding assumption that cultural goods should be exempted from international trade agreements because of their unique
nature and importance to cultural sovereignty. TRIPS ultimately gave policy expression to the growing neoliberal ideology (heavily pursued by the United
States) that cultural goods were better situated as freely tradable commodities, heightening many states fears regarding the advancement of U.S. cultural
imperialism, the erosion of national cultural sovereignty and the loss of cultural diversity. See, George Yudice, The Expediency of Culture: Uses of Culture in
the global Era (Durham: Duke University Press, 2003) and Nestor Garcia Canclini, Consumers and Citizens: Globalization and Multicultural Conflicts. Trans.
George Yudice, (Minneapolis: University of Minnesota Press, 2001); Garry Neil, “General Agreement on Trade in Services (GATS) A Growing Threat to Cultural
Policy” (2002) International Network on Cultural Diversity.” Online: <http://www.incd.net/paper03.html>.

14 Cindy Holder, “Culture as an Activity and Human Right: An Important Advance of Indigenous Peoples and International Law” (2008) 33 Alternatives at 7-
28; Francesco Francioni, “Culture, Heritage and Human Rights: An Introduction” in Cultural Human Rights, Francesco Francioni and Marin Scheinin eds.
(Leinden: Martinus Nijhoff Publishers, 2008) at 1-16.

15 UNESCO, “Investing in Cultural Diversity” (2009) at 230.
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16 UNESCO, UNESCO Universal Declaration on Cultural Diversity (2 November 2001) at Article 5, see also Article 4.

17 Timo Makkonen, “Minorities’ Right to maintain and Develop Their Cutlures: Legal Implications of Social Science Research” in Cultural Human Rights,
Francesco Francioni and Marin Scheinin eds. (Leinden: Martinus Nijhoff Publishers, 2008) 193-206 at 205; see also, Rosemary J. Coombe, “Fear, Hope, and
Longing for the Future of Authorship and a Revitalized Public Domain in Global Regimes of Intellectual Property.” (2003) 52 De Paul Law Review at 1171-
1191.

18 In particular see, Article 10 “Strengthening capacities for creation and dissemination worldwide” and Article 6 “Towards access for all to cultural diversity.”

19 This has been a contentious aspect of cultural rights implementation. Many states have been hesitant to acknowledging cultural rights precisely because
they can be read as requiring states provide various forms of economic and technological resources. See Francioni, “Culture, Heritage and Human Rights”
(2008); Will Kymlica, Multicultural Odysseys: Navigating the New International Politics of Diversity (Oxford: Oxford University Press, 2007).

20 UNESCO, “Investing in Cultural Diversity” (2009) at 237.

21 UNESCO, Convention for the Safeguarding of Intangible Cultural Heritage (17 October 2006.) Online: <http://unesdoc.unesco.org/images/0013/001325/132540e.pdf>

22 Coombe, “Cultural Properties” (2009)

23 Janet Blake, “UNESCOs 2003 Convention on Intangible Cultural Heritage: the implications of community involvement in ‘safeguarding’” in Laurajane
Smith and Natsuko Akagawa eds.. Intangible Heritage. (London: Routlegde, 2009) at 45-73; Laurajane Smith and Natsuko Akagawa ,“Introduction” in
Laurajane Smith and Natsuko Akagawa (eds.) Intangible Heritage. (London: Routlegde, 2009) at 1-9. 

CULTURAL RIGHTS, CULTURAL DIVERSITY AND NON-DISCRIMINATION

The Universal Declaration on Cultural Diversity makes clear that there is a direct link between human rights and the
fundamental freedoms of persons belonging to minority groups. 

Cultural rights are an integral part of human rights, which are universal, indivisible and interdependent. The
flourishing of creative diversity requires the full implementation of cultural rights as defined in Article 27 of the
Universal Declaration of Human Rights and in Articles 13 and 15 of the International Covenant on Economic, Social
and cultural Rights. All persons should therefore be able to express themselves and to create and disseminate their
work in the language of their choice, and particularly in their mother tongue; all persons should be entitled
to quality education and training that fully respect their cultural identity; and all persons have the right to
participate in the cultural life of their choice and conduct their own cultural practices, subject to respect for human
rights and fundamental freedoms.16

In the face of powerful majority cultures, the pressures of colonization, and state assimilation policies, minority communities
have often found it difficult to maintain and protect their unique cultural identities.17 After long histories of historical
marginalization and discrimination, countless cultural traditions, languages and practices have been lost, along with the
social, political and economic resources necessary to rebuild these traditions and pass them on to the generations to come.
Implicit in the Declaration18 , is the idea that to foster cultural diversity states must adopt policies and programs that
provide resources in such a way as support the recognition of ethnocultural diversity19 rather than merely refrain from
discriminatory behaviors. Implementing cultural rights involves positive obligations to create an “enabling environment” for
minority groups.20 This will involve the redistribution of resources in a way that enables cultural communities to flourish
and forge their own development projects. To illustrate this point, I would like to focus on one specific international
convention, The Convention for the Safeguarding of the Intangible Cultural Heritage21 (“The Intangible Cultural Heritage
Convention”) and the way in which it elaborates cultural rights principles so as to aid states seeking to value and promote
cultural diversity.

Claims to both tangible (physical) and intangible (knowledge, expressions and practices) cultural heritage have become
central to the collective struggles of many indigenous and minority peoples as they fight to gain control over the management
of their own cultural history and to find new ways to economically support and politically empower their peoples.22

Historically, the cultural heritage of minority communities has either been excluded from the legal protections afforded to
dominant groups and allowed to disappear, targeted directly by the state for eradication, or, alternatively, co-opted by the
state and reconstituted as national heritage.23 This has certainly been true for First Nations and other indigenous
communities in Canada who have seen their cultural heritage practices outlawed in attempts to culturally assimilate them,
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and, later, their cultural expressions reconfigured as part of the Canadian national identity.24

In an attempt to redress such histories of colonization and to acknowledge the cultural, social and economic importance of
intangible cultural heritage to minority communities around the world, UNESCO adopted The Intangible Cultural Heritage
Convention in 2003, which came into force in 2006.  This Convention, aims to protect all manifestations of “living heritage”,
that is, the  “practices, representations, expressions, knowledge, skills – as well as the instruments, objects, artefacts
and cultural spaces associated therewith – that communities, groups and, in some cases, individuals recognize as part of their
cultural heritage” that are central to cultural identity and the intergenerational transmission of knowledge.25

The Convention represents a fundamental shift in the international approach to cultural heritage management insofar as it
mandates that local cultural communities and minority groups are to play an important role in defining and selecting the
cultural heritage they seek to protect and developing projects for its safe keeping.26 Historically all cultural heritage was rec-
ognized primarily as the patrimony of the nation-state and indigenous cultural heritage in particular, was deployed as part
of nation-building projects that expressly denied ethnocultural diversity in the representation of national unity.  By insisting
upon the involvement cultural groups and minority communities as participants rather than as subjects of cultural
management policies, the Convention recognizes the importance of having cultural communities manage their own heritage
and provides opportunities for minority groups and indigenous peoples to (re)gain a measure of control over their cultural
heritage resources.

It is possible to observe the ethos of this Convention at work in a number of recent state-sponsored heritage management
projects that use new digital technologies to help indigenous communities limit the inappropriate use of their intangible
cultural heritage.27 One such project is the Mukurtu Archive, an indigenous archive tool that connects together five tribes
from the Pacific Northwest in the United States and allows them to collectively archive intangible cultural heritage
materials.  Working alongside researchers from the University of California, the University of Southern California and
Harvard, the Mukurtu peoples designed the open-source software used by the Archive themselves, allowing them to dictate
how their cultural heritage is circulated, accessed and viewed based on rules consistent with their own customary cultural
protocols.28 This project has received funding from a number of state institutions including the University of Washington
and most recently the National Endowment for the Humanities Office, an independent granting body of the United States.
Although there is no direct state use of the Convention evident in this example, the state-funding provided to this project
suggests that there is a willingness to support initiatives that ethically manage the cultural heritage of minority groups in a
way that is consistent with international norms.

Another example is the Indigenous Knowledge and Resource Management Project in Northern Australia, which also made
indigenous researchers primarily responsible for the design of the knowledge management database. This database, aims to
protect cultural heritage in ways that facilitate the intergenerational transmission of knowledge using protocols that are
designed to relink people and places, clans and territories29 , a process crucial to indigenous territorial entitlements,
political self-determination and the ongoing maintenance of cultural identity. Like the Mukurtu Archive, this project received
state funding and it involves partnerships between academic researchers, indigenous peoples and civil society organizations;
it also includes state agencies as direct partners in the project, one such partner being the Northern Territorial Government,
Department of Infrastructure, Planning and Environment.  

24 See, Eva MacKey, The House of Difference: Cultural Politics and National Identity in Canada. (Toronto: University of Toronto Press, 2002).

25 Article 2.1

26 Blake, “UNESCO’s 2003 Convention” (2009) at 64.

27 The two following examples are taken from Rosemary J. Coombe and Nicole Aylwin “Rethinking Cultural Heritage Ethics Using Human Rights Norms”
(forthcoming) in Rosemary J. Coombe, Darren Wershler and Martin Zeilinger (eds.) Dynamic Fair Dealing: Creating Canadian Culture Online (University of
Toronto Press) a piece that presents a larger discussion on the relationship between cultural heritage management, digital technology and cultural rights.

28 Kimberly Christain. n.d.  See Christain’s archive blog for updates on the project and to link to the Mukurtu Online: <http://www.kimberlychristen.com>

29 Helen Verran, “On Assemblage” (2009) 2: 1 Journal of Cultural Economy at 169-182.
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Both of these projects go beyond the principles of non-discrimination. They transfer technological and cultural resources to
historically disadvantaged groups enabling communities to cultivate their unique cultural identities though the management
of heritage—two important goals of cultural rights. In both of these examples there are also various levels of interaction
between communities, scholars, civil society organizations and state agencies helping to build goodwill between various
stakeholders by engaging them in intercultural dialogue, another key principle of cultural rights.30 In making minorities and
historically marginalized communities equal participants in the management of their cultural heritage, and engaging in
public sphere deliberations with a wide variety of interested parties, a relationship once defined by paternalism and
cultural genocide is transformed and a set of cultural rights ‘best-practices’ begins to emerge. 

The idea of ‘best-practices is important, because like many human rights and cultural rights instruments, The Intangible
Cultural Heritage Convention provides no hard and fast legal commitments, it mainly requires states to “ensure” and
“endeavor to” meet their obligations. This has led many to question how effective the Convention will be in protecting
minority heritage and cultural rights.31 This is a legitimate concern, particularly since not all states are party to the
Convention. However, according to indigenous rights scholar Henrietta Marrie, what the Convention does have, when
combined with other human rights instruments, is an “undeniable moral force” that encourages states to abide these
international community norms — whether states are party to the Convention or not.32 Neither the U.S. or Australia are
party to the Intangible Cultural Heritage Convention, yet state-funded projects have emerged from both of these countries
that abide by the newly accepted international heritage management norms, suggesting that even countries, such as Canada,
for example, who have not signed the agreement, may find themselves establishing cultural rights based policies and
programs as a matter of international soft-law or simply just a matter of ‘good practice.’33 As these best practices
become better know and adopted by researchers, civil society organizations and local government agencies, the norms on
which they are based ‘trickle-up’ and tend to become more firmly incorporated into institutional practices resulting in the
implementation (albeit indirect implementation) of cultural rights principles.

Implementing cultural rights in context

How cultural rights can or should be implemented by individual states is a contentious issue. Cultural rights, critics fear, are
too tightly linked to the cultivation of exclusivity; they target, recognize, and demarcate difference. This often raises the
concern that the implementation of these rights will generate tension between cultural groups by privileging some groups
for ‘special rights.’34 Further, there is a concern that cultural rights may be used to sanction behaviors, such as forced
marriage or female genital mutilation, for example, that are fundamentally discriminatory and oppressive.35 Concerns such
as these have led many to conclude that cultural rights, rather than promoting the principles of non-discrimination actually
clash with them.

30 See, UNESCO “Investing in Cultural Diversity” (2009) which elaborates on the importance of intercultural dialogue for the maintenance of social cohe-
sion and diversity.

31 Smith and Akagawa, Intangible Heritage (2009) at 2.

32 Henrietta Marrie,“The UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage and the protection and maintenance of the intan-
gible cultural heritage of Indigenous peoples” in Laurajane Smith and Natsuko Akagawa eds. Intangible Heritage (London: Routledge, 2009) 169-192 at 174.

33 This argument has also been made in regards to indigenous peoples and the Declaration on the Rights of Indigenous People.  James Anaya argues con-
vincingly that despite the non-binding status of the Declaration, it has become soft-law and has created an international agreement regarding the mini-
mum standards of conduct that a state should observe in its treatment of indigenous peoples. See; James S. Anaya, Indigenous Peoples in International
Law, 2nd ed (Oxford: Oxford University Press, 2004). 

34 Francioni, “Cultural Heritage and Human Rights” (2008).
35 For a larger discussion surrounding these concerns see Francioni, “Cultural Heritage and Human Rights” (2008); and, Donders, “Cultural Diversity and
Human Rights” (2010).



Fondation canadienne des relations raciales72

It is important to remember that cultural rights must always be interpreted within a human rights framework. All of the
recent international conventions that deal with culture and cultural rights expressly limit cultural rights to those compatible
with human rights norms.36 The actual implementation of cultural rights must be tailored to the specific social contexts of
their realization, this is the only way to determine if the particular rights in question have been implemented in such as way
as to promote non-discrimination rather than contravene basic principles of equality.37 Consider the charge that cultural
rights are a form of ‘special rights’ that further entrenches divisions between cultural groups. This charge implies that the
implementation of cultural rights is antithetical to the one of the foundational principles of human rights—equality and the
equal treatment of all cultural groups—because states implementing cultural rights principles are asked to abandon formal
equality and to treat cultural groups that wish to have their distinctive ways of life and forms of expression recognized in a
specific way.  There is a difference between “differentiation, distinction and discrimination”.38 To achieve equality
minority groups that have been historically marginalized and disadvantaged (economically, socially, politically as well as
culturally), may need to be treated differently in order to be treated equally.  When cultural rights are examined within the
larger context of the historical mistreatment of minority groups, there is no necessary tension between implementing
cultural rights principles and promoting non-discrimination. In fact, implementation ideally further advances the principles
of equality for minority groups.

CONCLUDING REMARKS

A recognition of cultural rights principles would enable societies to acknowledge respect and build upon cultural diversity as
a unique social value. Cultural rights are not ‘special rights’, nor are they a catalyst or excuse for discriminatory behavior, but
a means to promote social inclusion and to redress the marginalization of minority groups. They do so by forcing states to
recognize difference in a way that is consistent with international human rights norms and principles and they carve out a
space for new modes of minority participation in the public sphere. As noted in a recent UNESCO report on cultural
diversity and intercultural dialogue:

Social cohesion cannot be forged by glossing over differences since they remain present even when they go
unrecognized in the public space, with the risk that they will reappear in the expressions of violence due to
frustration. Such policies serve only to exacerbate the clash of difference. If cultural diversity can contribute to the
reinforcement of social cohesion, it does so by empowering individuals and groups through an enlargement of
choice, thus, not by imprisoning them in the confines of a cultural ‘tribe’ but by fostering in them an openness to
the culture of others. It is crucial therefore, to create new forms of governance designed to take greater account of
differences...39

Cultural rights are the basis of such new forms of governance; they account for differences in such a way as to legitimize the
identities of minority communities while providing resources in the economic, political and social spheres that can be and
are being mobilized to remedy the inequalities caused by years of discrimination. Recognizing cultural rights as ‘real rights’
and providing the resources for minority groups to foster their unique cultural identities should no longer be conceptualized
as an ‘option’ for states but, rather, as an obligation. This is   particularly true for those countries, such as Canada, that wish
to promote cultural diversity and manage cultural difference in ways that are constant with international human rights standards. 

36 For example, see the preamble of the The Intangible Cultural Heritage Convention; see also, the recent Convention on the Protection and Promotion of
the Cultural Expressions. Online: < http://portal.unesco.org/en/ev.php-URL_ID=31038&URL_DO=DO_TOPIC&URL_SECTION=201.html>

37 Ibid.
38 Ibid. at 16
39 UNESCO, “Investing in Cultural Diversity” (2009) at 237.
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RÉSUMÉ

Cet article porte sur les peines imposées aux passeurs de drogues au Canada, qui sont toujours des femmes noires
célibataires, et sur la façon dont les tribunaux établissent la culpabilité morale des passeurs de drogues avant de
déterminer la peine devant leur être imposée. Je résume le mode de détermination des peines imposées aux passeurs de
drogues aux États-Unis et en Angleterre et je le compare au mode adopté par le Canada. J’en conclue que la grande
différence entre l’imposition des peines aux passeurs de drogues dans ces territoires étrangers découle largement des
objectifs utilitaires de la détermination de la peine, comme la dissuasion générale et la dénonciation, qui évacuent
considérablement l’incidence atténuante de la bonne conduite des passeurs de drogues et du milieu défavorisé dont ils
proviennent. Je montre que si les passeurs de drogues sont présentés comme ne méritant pas la sympathie des tribunaux et
donc comme méritant des sentences punitives, les tribunaux canadiens manifestent toutefois à leur endroit un certain
comportement chevaleresque allant même, dans de nombreux cas, jusqu’à s’éloigner considérablement des lignes
directrices établies pour la détermination des peines en se fondant surtout sur des facteurs associés à l’origine ethnique et
au sexe des passeurs de drogues. Enfin, j’avance que ce comportement chevaleresque des juges ne relève pas tant d’une
stratégie judiciaire visant à privilégier une discrimination systémique en fonction de l’origine ethnique, mais plutôt d’une
véritable tentative de contrer les répercussions d’une telle discrimination systémique. Dans cette perspective, la
détermination des peines imposées aux passeurs de drogues au Canada diverge considérablement de ce qu’on peut
observer ailleurs en Amérique du Nord et en Europe. 
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Introduction

The declaration of a "War on Drugs" in the mid-1980s has had a devastating effect on communities with a significant increase
in incarceration rates of racialized minority offenders in both Europe and North America.  The human cost of this war has
been measured not only in the lives blighted by drug addiction and the cost of dealing with the medical effects of the
problem, but the increased resources dedicated to incapacitating legions of offenders who disproportionately come from
poor, inner city communities.1 The collateral damage caused by the "War on Drugs" stems from the lives which have been
indirectly affected by it, many of whom count among the most vulnerable members of the community.  These include
children, the elderly who are dependent on assistance from offenders and to a significant degree, single mothers who in
many jurisdictions are disproportionately represented among drug couriers.2

This paper deals with the sentencing of drug couriers in Canada, invariably Black single women, and how courts have
determined their moral culpability before sentencing them.  I summarize the sentencing of drug couriers in the United States
and England, and then analyze how their counterparts are sentenced in Canada.  There is a marked difference between how
drug couriers are sentenced in these foreign jurisdictions largely as a result of utilitarian sentencing principles such as
general deterrence and denunciation which significantly blunt the mitigatory impact of the couriers' good character and
disadvantaged background.  I show that while these couriers are framed as undeserving of judicial sympathy and therefore
deserving of punitive sentences, Canadian courts manifest a degree of judicial chivalry towards them and in numerous cases
significantly deviate from judicially established sentencing guidelines largely on account of factors associated with their race
and gender.  Finally, I argue that this judicial chivalry is not merely a judicial strategy to bolster systemic racial discrimination
but a scrupulous attempt to remedy the repercussions of systemic, racial discrimination.  To that extent, the sentencing of
these drug couriers in Canada diverges significantly from their North American or European counterparts.

1 See Michael Tonry, "Racial Politics, Racial Disparities and the War on Crime," (October 1994) 40 Crime and Delinquency 4 at 475-494; L.D. Bobo, "Unfair
By Design: The War on Drugs, Race and the legitimacy of the Criminal Justice System" (Summer 2006) 73 Social Research: An International Quarterly 2 at
445-472; Jamie Fellner, "Race, Drugs, And Law Enforcement in the United States," (2009) 20 Stanford Law and Policy Review 2 at 257-292; Ryan King,
"Disparity by Geography: The War on Drugs in America's cities," (2008) The Sentencing Project. Online <http://www.sentencing
project.org/Admin/Documents/publications/dp_drugarrestreport.pdf>; D.A. Harris, Driving While Black: Racial Profiling on our Nation's Highways, (New
York, N.Y.: American Civil Liberties Union, 1999);G.C. Chin, "Race, the War on Drugs, and the Collateral Consequences of Criminal Conviction" (2002) 6
Journal of Gender, Race and Justice at 253.

2 See Aron M. Zimmerman, "Home Alone: Children of Incarcerated mothers in New York City under the Rockefeller Drug Laws" (2005-2006) 12 Cardozo
Journal of Law and Gender at 445; Myrna S. Raeder, "The Forgotten Offender: The Effect of The Sentencing Guidelines and Mandatory Minimums on
Women and their Children" (Nov.-Dec. 1995) 8 Federal Sentencing Reporter 4 at157-162.
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This paper is structured into three sections.  The first part is a summary of how drug couriers are sentenced both in the
United States and England.  How the courts in those two jurisdictions have dealt with personal characteristics of the
paradigmatic courier, factors that typically justify a significant sentence reduction are assessed here.  In the second section,
I examine the concept of judicial chivalry before assessing the sentencing principles which Canadian courts apply in
sentencing drug couriers.  Sentencing cases that established legal precedents for the sentencing of these offenders are then
reviewed.  In the third section, I illustrate how in many cases, courts have rationalized established sentencing precedents to
impose sentences on vulnerable racialized offenders that deviate significantly from the sentence ranges established by
seemingly binding legal precedents.  I conclude with a summary of my findings and their implications for further study.

CASUALTIES OF THE CRIMINAL JUSTICE SYSTEM

I.AMERICAN DRUG COURIERS

A number of studies have shown a correlation between the much vaunted "War on Drugs" in the mid-1980s and the rapid
increase and disproportionate representation of African-Americans in the U.S. prison population.3 The deleterious effects
of this war have not been limited to African males in that according to one study, the number of women incarcerated for
drug offences increased 888% from 1986 to 1996 with the greatest recorded increase being recorded among African
American women.4 One of the reasons for this astronomical increase in the African American prison population is the 1986
Anti-Drug Abuse Act that established a 100 to 1 sentence disparity between offenders convicted of possession of powder
and crack cocaine.  Although 66% of American crack users were White in 2003, the latter constituted 7.8% of offenders
sentenced under U.S. federal cocaine legislation compared to 80% of African Americans. 

African American females have been caught in the cross fire of punitive U.S. sentencing guidelines.  A disproportionate
number of drug importers who have been sentenced to punitive mandatory minimum sentences under U.S. sentencing
guidelines have been Black, single mothers.5 These guidelines pay scant attention to factors such as the absence of a
criminal record, single motherhood, impoverished status or dependent children which have had precious little impact on
sentencing. Consequently, women offenders "have been shoehorned into a punitive pro-prison model for sentencing males
who are assumed to be violent and/or major drug dealers according to Myrna Raeder." 6 Other studies have shown that the
disproportionate representation of African American females in drug importing is not necessarily on account of their dis-
proportionate involvement in the trade but likely the result of pernicious interdiction practices by U.S. customs officials in
which race is used as a proxy for criminal activity. 7

3 See for example, Michael Tonry, Malign Neglect (New York:  Oxford University Press, 1995) and Jerome Miller, Search and Destroy. African-American
Males in the Criminal Justice System (Cambridge: Cambridge University Press, 1996).

4 N. Mauer and Tracy Huling, Young Black Americans and the Criminal Justice System (Washington, D.C.: The Sentencing Report, 1995).

5 The American Civil Liberties Union, "Crack Cocaine Sentencing:  Systemic Racism at Work."  Online: <http://creativedestructionwordpress.com/2006/11/15/crack-cocaine-systematic...>.

6 Raeder supra note ii page 1.

7 Andrew Schneider and Mary Pat Flaherty, "Drug Laws Leaves Trail of Innocents," Chicago Tribune, August 11, 1991, C, page 1; Payne Galbraith, "Raped by
U.S. Customs:  Strip Searches and the War on Black Women" Unpublished Ph.D. thesis, University of California, Berkeley, 2003.
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Under the mandatory sentencing guidelines those higher up in the drug importing/distribution hierarchy receive harsh
penalties. However, they can avail themselves of a sentencing safety valve which can result in a sentence reduction
significantly below the mandatory minimum guidelines. Through a provision called the "substantial assistance'' departure an
offender who provides substantial assistance to the authorities can earn a significant sentence discount.8 Given that knowl-
edge of the drug importing conspiracy is typically a function of the offender's proximity to the apex of the drug cartel only
high level drug offenders, invariably males, benefit from this sentence reduction mechanism.9 This "substantial assistance"
principle has created, in the words of Stephen Schulhofer, a "cooperation paradox" where high end drug dealers receive a
greater sentencing discount than impoverished lower end  female drug offenders given the latter's general lack of knowledge
about the drug importing hierarchy.10 Worse, one study found evidence that the likelihood of receiving a sentence reduc-
tion has been affected by extra-judicial considerations  such as race, ethnicity and gender while another found significant
variations based on offender and case characteristics and the jurisdiction where the matter is dealt with.11 Finally, some
prosecutors defeat the intent of the "substantial assistance" provision by rewarding high-level drug offenders with lenient
sentences in exchange for testimony against less culpable and lower level co-conspirators.12

II. UNITED KINGDOM DRUG COURIERS

The situation involving the incarceration of racialized minority drug couriers is not much different in the United Kingdom.
According to Penny Green 20% of the female prison population in the U.K. in 2006 was foreign women, the vast majority
having been convicted of drug importing13.   She further noted that  that: "The fact that a courier is a first time offender,
pregnant, accompanied by children, poverty stricken, motivated by a desperate need to feed or house his/her family may
only harden the judiciary in their war against this already exploited community."14

Unlike the U.S. the paradigmatic drug importer in the U.K. is viewed as a foreigner, whether Nigerian or Jamaican.  The
courier is framed as an indispensable link in the drug importation chain and thereby deserving of harsh penalties, with
sentences up to fourteen years custody for importing a few kilos of cocaine.  Genevieve Harris estimates that in the U.K.,
those convicted of importation or exportation of drug offences received an average jail sentence of 84 months, compared to
79.7 months for rapists, or 50.1 months for those convicted of grievous bodily harm or wounding with intent.15

8 Section 5K1.1 of the U.S. Sentencing Guidelines provide that: "Upon the motion of the government stating that the defendant has provided substantial
assistance in the investigation or prosecution of another person who has committed an offence, the court may depart from the guidelines."

9 Jane L. Froyd, "Comment: Safety Valve Failure: Low Level Drug Offenders and the Federal Sentencing Guidelines," (2000) 94 Northwestern University Law
Review at1471; Ilene H. Nagel & Barry L. Johnson, "The Role of Gender in a Structured Sentencing System: Equal Treatment, Policy Choices and the
Sentencing of Female Offenders Under the United States Sentencing Guidelines" (1994) 85 Criminal Law and Criminology 181 at 217; Stephen J. Schulhofer,
"Rethinking the Mandatory Minimums" (1993) 28 Wake Forest Law Review 199 at 211-213.

10 Shimica Gaskins, "Women of Circumstance- The Effects of Mandatory Minimum Sentencing on Women Minimally Involved in Drug Crimes" (Fall 2004)
41:4 American Criminal Law Review at 1533- 1544.

11 David Mustard, "Racial, Ethnic and Gender departures in Sentencing: Evidence from the U.S. Federal Courts." Journal of Law and Economics 44 at 285-
314; Cassio Spohn and Robert Fornango, "U.S. Attorneys and Substantial Assistance Departures: Testing for Interprosecutor Disparity" (August 2009) 47:3
Criminology at 813-846.

12 Adriano Hrvatin, "Unconstitutional Exploitation of Delegated Authority: How to Deter Prosecutors From Using "Substantial Assistance" To Defeat the
Intent of Federal Sentencing Laws" (2000) 32:2 Golden Gate University Law Review at 117-167. Online: <http://digitalcommons.law.ggu.edu/ggulrev/vol
32/iss2/2.1> 

13 See Penny Green, Drugs, Trafficking and Criminal Policy (Winchester: Waterside Press, 2000).

14 Ibid, page 10

15 Genevieve Harris, "Sentencing for Drug Offences in England and Wales" Transnational Institute. Series on Legislative Reform of Drug Policies  (June 2010) 5 at 3.
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SENTENCING PRINCIPLES

In both the U.S. and U.K., the convicted drug couriers is caught in a vice grip by two competing sentencing principles,
general deterrence and retribution.  The former justifies punishment on the basis of deterring future conduct while the
latter justifies punishment on the basis that the offender "deserves" punishment for his or her transgressions.  The central
critique of the former is that it pays short shrift to the relationship between punishment and the seriousness of the offence
while retribution pays little attention to the effect of punishment.  Thus, both justifications for sentencing pay little attention
to the personal background of the offender and the social and economic forces that may have conspired to conscript the
offender in drug importing. 

A sampling of cases illustrates the great deal of moral blameworthiness ascribed to the drug courier as the primary
justification for a lengthy period of incarceration.  In R v Aramah, Lord Lane opined that "the good character of the courier
is of less importance...than in other cases" given that the drug overseer typically "looks for couriers of good character and
for people of a sort, who is likely to exercise the sympathy of the court if they are arrested."16 The law lord added that
"anything which the courts of this country can do by way of deterrent sentences" on convicted drug couriers should be
done."17 In Attorney General's Reference No. 14 of 2001 (Maria Das Dores Fietosa), Justice Rose noted solemnly that the
"vulnerability and personal characteristics of the offender can play only a very small part" in sentencing drug couriers.18

Furthermore, that the mitigatory impact of a good record or guilty plea is virtually nonexistent. 19

THE CASE OF CANADA

There is a scholarly discourse in Canada that portrays impoverished, Black female couriers as victims of a judicial system that
operates as an arm of a privileged elite which harshly punishes those who deviate from accepted societal norms or
threaten its privileged status. For example, Sonia Lawrence and Toni Williams raise the prospect that harsh, punitive
sentences meted out to  Black female couriers may very well be on account of a judicial antipathy towards their racialized
identity.20 Rakhi Ruperelia adds that the harsh treatment of poor women merely represents the de-emphasis of mitigatory
factors that should otherwise be weighed in the imposition of an appropriate sentence.21 Diane Martin has also written that
the Canadian "War on Drugs" is a potent gendering device that "uses women as both exemplar of and justification for its
harsh and draconian measures.22

What is the justification for this scathing indictment of the Canadian criminal justice system for its alleged mistreatment of
female drug couriers? There are a number of reasons for this.  There is a scholarly literature that echoes similar views about
the treatment of these drug couriers in the U.S. and U.K. Secondly, there is a significant body of scholarly works which shows
unequivocally that historically, judicial decision making in Canada has been complicit in perpetuating patterns of racial
discrimination in Canada.23 Thirdly, many appellate decisions in Canada have echoed British appellate decisions such as
Aramah that general deterrence is of paramount importance in sentencing drug couriers and those personal characteristics
that may ordinarily inure to the benefit of an offender in sentencing may not have a similar impact in the case of drug
couriers.24

16 R v Aramah (1982) 4 Cr. App. R (5) 407.

17 Ibid.

28 [2003] 1 Cr. App. R. (5) 17.

19 R v John Babalola [1997] EWCA Crim. 1641 and (SGC) 2004, "Reduction in Sentence for a Guilty Plea" paragraphs 5.2-5.5 proposed reduced credit for a
plea when the prosecution's case is overwhelming.

20 Sonia Lawrence and Toni Williams, "Swallowed Up: Drug Couriers at the Borders of Canadian Sentencing" (2006) 56 University of Toronto Law Journal
285.

21 Rakhi Ruperelia, "Sentencing Racialized women as Drug Couriers: Systemic Discrimination and the Canadian Courts" Online: <http://www.allacademic.com/meta/p185441_index.html>.

22 Diane Martin, "Casualties of the Criminal Justice System: Women and Justice under the "War on Drugs" (1993) 6 Canadian Journal of Women and Law
at 305

23 Barrington Walker, Race on Trial (Toronto: University of Toronto Press, 2010); James Walker, Race, Rights and the Law in the Supreme Court of Canada
(Toronto: Osgoode Society, 1997); David Tanovich, The Colour of Justice (Toronto:  Irwin Law Inc., 2006); Constance Backhouse, Colour-Coded.  A Legal
History of Racism in Canada 1900-1950 (Toronto: Osgoode Society for Legal History, 1999); Clayton Mosher, Discrimination and Denial:  Systemic Racism in
Ontario's Legal and Criminal Justice System, 1892-1961 (Toronto: University of Toronto Press, 1998).

24 R v Hamilton and Mason, (2004) 186 C.C.C. (3rd), (Ont. C.A.) 129. 



Fondation canadienne des relations raciales78

Fourthly, in two decisions, the Ontario Court of Appeal has stated that absent extraordinary circumstances, such as
cooperation with the police, the appropriate sentence range for a courier who imports a kilogram or less of cocaine is 3-5
years jail and 6-8 years jail for one who imports multi-kilograms of the drug.27 Finally, this categorization of Canadian courts
sentencing policy towards racialized drug couriers has an alluring attractiveness given that any judicial deviation from these
sentencing guidelines has been deemed to constitute reversible error. 28

CHIVALRY

The perception that Black female couriers receive harsh punitive jail sentences partly derives from the Conflict theories of
Karl Marx, Max Weber and Emile Durkheim.  Conflict theorists hold that the court system harshly punishes those who
threaten or potentially pose a threat to privileged elites.  Judicial chivalry, on the other hand, is the tendency to treat female
offenders leniently on account of men's unwillingness to harm them.  Some scholars contend that even if some women do
receive lenient sentences on account of chivalry, racialized female offenders are less likely to benefit from judicial chivalry
and on the contrary, may be punished more harshly than their White counterparts, largely because judges are disinclined to
perceive them as responsible spouses or mothers and to that extent, are undeserving of leniency.29

While there may be limited evidence to support this latter hypothesis there is clear evidence in Canadian sentencing
jurisprudence to show that racialized female couriers benefit from "gender linked criteria."30 The perceived trauma of a
lengthy separation from their children has animated a number of sentencing judges to impose lenient sentences to mitigate
the impact of this trauma.  This may well reflect what Kathleen Daly has described as "familial paternalism" of which the
primary beneficiaries are female offenders and their children.31

The suggestion that chivalry plays a role in the sentencing of drug couriers, particularly members of racialized minorities may
appear to be mere sophistry or indeed heresy.  After all, a sentence premised on the imperatives of general deterrence and
denunciation reflects the negation of chivalry rather than its acceptance.  Chivalry pulls a sentence in one direction while
general deterrence and denunciation pull it in the opposite direction.  A punitive sentence, courts have noted, is required to
deter drug overseers from being able to recruit vulnerable impoverished female couriers with impunity while lenient
sentences would have a dramatically different result.32 Judicial chivalry leads to the near evisceration of the overarching
sentencing principles that govern the sentencing of drug couriers.  Finally, evidence of chivalry in sentencing these
offenders run contrary to the view that the state punishes racialized offenders more harshly than their White counterparts. 

Sentence leniency will be assessed in three areas namely, the imposition of conditional sentences, gender-linked chivalry and
the judicial attitude towards female offenders.  I will examine the judicial reasoning in each case and the sentences meted
out by the courts.

25 R v Madden [1996] O.J. No. 376 (Ont. C.A.); R v. Cunningham 27 O.R. (2d) 786.

28 Ibid.  See also R v. C.N.H. (2000) 170 C.C.C. (3d)(Ont. C.A.) 253; R v. Sidhu (2009) O.J. No. 325 (Ont. C.A.).

29 M. Chesney-Lind and L. Pasko, The Female Offender:  Girls, Women and Crime, 2nd Ed. (Thousand Oaks, California: Sage Publications, 2004); R. Chigwada-
Bailey, Black Women's Experience of Criminal Justice (Winchester: United Kingdom, 1997); Cassio Spohn and Dawn Berchner, "Is Preferential Treatment of
Female Offenders a Thing of the Past? “A Multi-site Study of Gender, Race and Imprisonment" (2000) 11 Criminal Justice Policy Review at 365-399; Vernetta
Young, "Gender Expectations and their Impact on Black Female Offenders and Victims" (1986) 3 Justice Quarterly at 305-326.

30 K. Daly and M. Tonry, "Gender, Race and Sentencing" in M. Tonry ed. Crime and Justice: A Review of the Research 22 (Chicago:  University of Chicago
Press, 1997) at 241.

31 K. Daly "Structure and Practice of Familial Based Justice in a Criminal Court" (1987) 21 Law and Society Review at 267.

32 Hamilton and Mason supra note xxiv, paragraph 147.



Canadian Race Relations Foundation 79

I.RACIALIZED OFFENDERS AND CONDITIONAL CENTENCES

In R v Hamilton and Mason, a trial judge concluded that two poor, Black single mothers one of whom who had  imported 349
grams of cocaine  and the other 489  grams of cocaine had been the victims of systemic racial discrimination which had
played a role in their decision to become drug couriers.33 He framed the couriers as human throwaways who had been
virtue - tested and conscripted to become couriers.34 He based his decision on his own personal experiences in seeing that
these offenders were disproportionately represented as drug couriers and on statistical data showing that the Black female
population in federal penitentiaries was increasing.35 He also held that the effect of general deterrence in reducing crime
was at best speculative although it remained an important consideration in sentencing.36 The judge ultimately held that the
quantum and purity of the drug took the case below the Madden and Cunningham guidelines, and that given that systemic
racial factors had played a role in the commission of the offence, the offenders should receive a community based disposition
of 18 months and 2 years less a day.

Clearly, the trial's judge's decision is not a manifestation of systemic discrimination but a genuine attempt to remedy the out-
comes of such discrimination.  Indeed, in previous sentencing cases in the late 1990s, the trial judge had maintained fidelity
to traditional sentencing principles such as general deterrence and denunciation by imposing punitive jail sentences on Black
drug couriers even where they imported soft drugs such as marijuana, cannabis resin or hashish.  In those cases, he held that
the imposition of a conditional sentence, in the absence of exceptional circumstances "would be eviscerated by a conditional
sentence order for such a serious crime."37

A number of jurisprudential developments in the intervening period between 1998 and 2003 precipitated a change in the
judge's attitude towards these offenders.  Firstly, the Supreme Court of Canada indicated in one decision that absent a
minimum penalty, no offence was exempt from the conditional sentencing provisions of the Criminal Code.38 Secondly, in
another important decision, the court held that a trial judge can rely on his or her experiences of systemic discrimination as
a context for adjudicating a criminal matter.39 The court cautioned however, that in relying on social context to assess the
credibility of a witness, courts cannot apply generalizations based on social context to a particular witness, absent any
evidence.  Thirdly, in a 2002 decision, the Ontario Court of Appeal decided that a sentencing provision which mandated
courts to consider all available sanctions other than imprisonment that are reasonable in the circumstances should be
considered for all offenders, with particular attention to the circumstances of Aboriginal offenders, is applicable to Black
offenders in Toronto, given the well documented history of systemic racism with which they have contended.40 These
developments cumulatively suggest that the trial judge had shifted his policy of routinely incarcerating Black drug couriers
to imposing a sentence that partly compensated for or sought to remedy past historical wrongs.   

The Ontario Court of Appeal adopted a different position in the Crown's appeal of the conditional sentences received by the
two offenders in Hamilton and Mason.  The court made a number of findings that ran contrary to the trial's judge's
decision.  It held that racial discrimination did not play a role in the offenders’ decision to become couriers and that in any
event sentencing could not right social wrongs.41 Secondly, the court disagreed that the federal Black female prison
population was increasing.42 Thirdly, it held that the seriousness of cocaine warranted a deterrent sentence that
discouraged rather than encouraged drug overseers from recruiting impoverished single, Black mothers.43

33 R v Hamilton and Mason (2003) 172 C.C.C. (3D) 114 (Ont. SCJ).
34 Paragraphs 23 and 195.
35 Paragraphs 90 and 102.
36 Paragraph 167.
37 R v Wallace [1996] O.J. No. 4697, paragraphs 31-32; R v Elvey [1997] O.J. No. 3051, paragraphs 22-23 and R v Munroe, [1998] O.J. No. 5421, paragraph
16.
38 R v Proulx [2000] 1 S.C.R. 61.
39 R v R. D.S. [1997] 3 S.C.R. 484 (SCC))
40 Section 718.2 (e) of the Criminal Code.  R v Borde [2003] O.J. No. 354 (Ont. C.A.)
41Hamilton and Mason, supra note xxiv paragraphs 132 and 137.
42 Hamilton and Mason supra note xxiv, paragraph 77
43 Ibid, paragraph 147
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Fourthly, the court concluded that contrary to the trial judge's findings, the offenders had not been virtue-tested by the drug
hierarchy, conscripted to become couriers, neither would their children be orphaned if they were incarcerated or that the
money they would have received for a drug run would have been  used to purchase necessaries.44 The court also held that
being a member of a group that has historically been subject to systemic racial and gender bias does not, in and of itself,
justify any mitigation of sentence.45

It would be easy to dismiss the Court of Appeal's decision as a fine example of "a relatively stultifying judicial passivity" or a
"reiteration of classical criminological theory."46 The trial judge's decision appears to reflect a surfeit of leniency while the
Court of Appeal appears to be a denial of it. And yet this simplistic interpretation does justice to neither decision. Both agree
that the appropriate sentence range was less than two years and that the sentences should be reduced on account of the
hardship and poverty of the two offenders. They also agree that the moral blameworthiness of the two offenders was
reduced on account of their disadvantaged status.  

Furthermore, as Lawrence and Williams point out, the trial judge's decision can hardly be construed as a victory for Black
women given the determinist link between them and criminal activity and the stereotypes it may buttress.47 They also
complain that the trial judge's decision "denies women's agency at least active decision making on their part."48 The trial
judge's  essentialist view of Black female drug couriers does not reflect the fact that narratives of drug couriers reveal that
women chose to become couriers for myriad reasons including a belief that they would not be detected, to support drug
habits and because of an increased propensity for risk taking. 49 Drug importation may be a vehicle not only of enslavement
of racialized female drug couriers but also their empowerment.50

The Court of Appeal attributed any disproportionate involvement to selection processes in which Jamaicans are selected
because of their affinities with their country of origin, having children at a young age and the misfortune of having been
abandoned by the fathers of their children.51 However, an equally plausible explanation for the overrepresentation is that
55% of Black Toronto immigrants were born in Jamaica and that they counted among the most impoverished group of
Torontonians.52 The decision to become a courier may therefore have as much to do with poverty as it has to do with
individual or group pathology.

II. OTHER CONDITIONAL SENTENCING CASES

There are other cases where female drug couriers have received conditional sentences despite importing cocaine. In one case
a 25-year old Black, single mother of three who imported 365 grams of cocaine from Jamaica received a conditional sentence
of two tears less a day largely because she was the sole caregiver to her children, had become pregnant at 16 and at the time
of the offence, subsisted on state assistance. The judge concluded that the failure to grant a conditional sentence "would be
giving general deterrence overwhelming and undeserved emphasis, despite caution to the contrary."  53

44 Hamilton and Mason supra note xxiv, paragraphs 116-117.

45 Ibid, paragraph 133.

46 H.A. Kaiser, "Hamilton: A Regrettable Retrenchment by the Ontario Court Of Appeal" (2003) 22 Criminal Reports 6 at 59-62.

47 Lawrence and Williams supra note xx, page 322.

48 Ibid, page 322.

49 Ana Ringa, “Women prisoners plead for a chance" The Dope Sheet (March 1994) 15:1 Montreal Gazette at 2, June 25, 1992, G1.

50 A similar point is made by Howard Campbell, "Female Drug Smugglers on the U.S.-Mexico Border: Gender, Crime, and Empowerment" (2008) 81:1
Anthropological Quarterly at 233-267.

51 Hamilton and Mason supra note xxiv, paragraph 132.

52 James L. Torczner, "The Shaping of Toronto's Black Identity," (McGill Consortium for Ethnicity and Strategic Planning, 2003) Executive Summary, page 8

53 R v Z.Z.V.F. [2000], O.J. No. 3222 (OCJ) paragraph 4.
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54 R v Binger, [2002] O.J. No. 5368 (OCJ).
55 R v B(A) 27 Criminal Reports (6th) 180 (SCJ)
56 Ibid, paragraph 31.
57 R c. Saintyl, 2001 Carswell, Quebec 334 (C.Q.)
58 (2000) O.J. No. 2644 (SCJ).
59 R v Rahaman, Unreported, 2006 (SCJ)
60 R v Marsman [1996] O.J. No. 2964 (Ont. Ct. Gen. Div.), paragraph 8; R v Rawlins [1975] O.J. No. 5019 (OCJ); R v Bennett, (2003), Unreported (SCJ); R v
Grant [2005] O.J. No. 6129 (Ont./ SCJ), paragraph 34.
61 R v Curling [2000] O.J. No. 5533 (Ont. S.C.J.), paragraph 8; R v. Lynch [1999] O.J. No. 4219 (SCJ), paragraph 3.
62 R v Francis [2002] O.J. No. 3328 (SCJ) paragraph 10.
63 [2003] O.J. No. 3218 (SCJ).
64 [1994] O.J. No. 4015 (OCJ).

In another case a different judge granted a nineteen year old female offender who had imported 546 grams of cocaine
a conditional sentence largely because she had given birth shortly before committing the offence.54 The judge took judicial
notice of the fact that separation from the mother at birth and care by a babysitter could be traumatic and had the
capacity to severely damage the child's emotional development.

In another decision a court imposed conditional sentences in a case involving two racialized single mothers who pled guilty
to importing cocaine into Canada.55 One imported 2.2 kilograms of cocaine while the other imported 955.4 grams of cocaine
and 344.6 grams of cannabis resin. The clinching factors in sentencing were cooperation with the police, economic
disadvantage and separation from children. The judge justified the "considerable leniency" because couriers were
"frequently African Canadian mothers with no assets and a history of inequality as the context for their involvement
in criminality."56 In another case a single mother of four who pled guilty of importing 2.3 kilograms of cocaine received a
two year less a day conditional sentence largely because she was remorseful, was not a drug user and was a single mother.57

Furthermore in R v Shaw, a 45 year-old Jamaican single mother of four pled guilty to importing 2144 grams of cocaine.58

She was a fulltime caregiver for an 18 year old daughter who had cerebral palsy and was fully dependent on her. The court
granted her a conditional sentence on account of her wretched financial situation and the lack of any alternative care for her
disabled daughter. 

A similar result was received in a 2005 unreported case where the 23 year old Guyanese female received a conditional
sentence of two years less a day after pleading guilty to importing 1.2 kilograms of cocaine.59 She had been debilitated by
a major depressive episode with recurrent mild severity and she suffered from a poly-substance abuse disorder involving
alcohol, marijuana and ecstasy.

These cases suggest that courts do not frame these offenders as being undeserving of sympathy. On the contrary, courts have
extended considerable leniency to cocaine importers largely because of the sympathetic circumstances of their past and their
difficult economic circumstances when they were sentenced. These couriers were not construed as evil mothers neither
were they denied sentence leniency because they were irresponsible mothers. Indeed, in a number of decisions, courts have
held that the convicted drug courier was not entitled to a significant sentence reduction as that ordinarily received by "the
typical offender so prevalent in the Brampton court, young, female-Black-unemployed-one or two children-on social
assistance-truly a weak and vulnerable member of our society."60

Do male couriers receive similar treatment on account of being good providers for their children? In a few cases, a male
importer received a sentence reduction because he was described as a good provider.61 In another, a convicted male
courier received no judicial sympathy despite the fact that he had two dependent children.62 Significantly, in R v G.B. a judge
echoed the sentiments of other judges by noting that while the Black male courier had three children, he was not their
primary giver and therefore not as deserving as the racialized single mothers living in despair of poverty and subject to
racism.63 Finally in R v Pinango, a court sentenced a male courier to four years jail for importing 693 grams of cocaine to
support his children. Rather than granting him sentence leniency, the judge concluded that specific and general deterrence
mandated a punitive penitentiary sentence.64
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While  a number of decisions indicate that there should not be any difference in the treatment of men as opposed to women,
the reality is that the latter receives more lenient treatment largely on account of their responsibility towards children.
Racialized female couriers are not exempted from this treatment. Indeed, in one decision, a trial judge noted that the need
for the care of young children by their mother is a proper consideration on sentence.65

COOPERATION

Canadian courts diverge significantly from their U.S. counterparts in the manner in which their deal with cooperation with
the authorities. The "cooperation paradox" which inures to the benefit of middle and high level drug importers and
victimizes lower level couriers in the U.S. has not been evident in Canadian sentencing jurisprudence.  The rationale for the
cooperation discount in Canada, as noted by the court in R v Morgan, "is that law enforcement authorities are given the
opportunity of apprehending persons higher up in the chain of command or organization of the drug trade. In my view it is
this type of apprehension rather than the apprehension of couriers or mules that will have the greatest impact on the war
on drugs."66 While many couriers do not cooperate with the authorities because of their lack of information those who do
receive significant sentence reductions which in many cases result in sentences well below the judicial guidelines established
in Madden and Cunningham. 

This emerges in the cases referred to where the cocaine importer received a conditional sentence largely on account
of cooperation with the police. Even in those cases where cooperation did not result in such a sentence, low level couriers
have nevertheless received significant sentence reductions. In Madden for example, the female courier received a one year
sentence discount even though no drug seizure or arrests were made following her participation in a controlled drug
delivery.  In R v Roache, the Ontario Court of Appeal held that a convicted courier who gave the authorities the first name,
description and telephone number of the overseer who sent her to Curacao was entitled to a one year sentence discount for
her cooperation even though the police took no steps to follow up on the telephone number she provided.67 In R v James
an eighteen year old Black female importer received a sentence of two years less a day in jail following her conviction of
importing 2.2 kilograms of cocaine. The court noted that ordinarily, the starting penalty for importing that quantity of
cocaine was six years. However, the court reduced her sentence largely because she had participated in a controlled drug
delivery which had resulted in the arrest of her overseer. By contrast, the court sentenced her thirty-six year old overseer to
nine years imprisonment despite the fact that he supported two children and assisted Black men who had contracted AIDS.68

Secondly, Canada's more humanitarian approach to sentence mitigation on account of cooperation is reflected in the degree
of cooperation which attracts a sentence discount.   The Ontario Court of Appeal has held that it was not only information
that led to arrests, drug seizures or the banking of useful intelligence was worthy of a sentencing credit.69 Rather, a sentence
credit should be granted whether or not the courier was motivated by contrition or self interest. All that was required was a
full and frank co-operation on the part of the offender. The reward for providing assistance should be granted if the
offender genuinely cooperated with the authorities whether or not the disclosed information objectively turned out to have
been effective.70

One other factor has an impact on sentence length in Canada. In England, many Jamaican and Nigerian convicted couriers
languish in prisons for significant periods before being deported some time prior to the expiration of their sentences. In
Canada, on the other hand, certainty of deportation has been held to justify some sentence reduction although the mere
risk of deportation may not have a similar effect.71 Finally, where the courier is likely to be deported after serving his or her
sentence courts have made recommendations for accelerated parole as part of their sentence disposition.72

65 R v Johnson, (February 4, 1983) Unreported (Ont. Co. Ct. Judge). Noted in the (1983) The Dope Sheet, Volume 5, No. 5, page 14.
66 R v Morgan, (September 27, 1993) (Unreported) (Ont. Ct. Gen. Div.), page 22. Noted in R v Charles, [1994] O.J. No. 4031 (Ont. Ct. Gen. Div.), paragraph
13.
67 R v Roache [2006] O.J. No. 3180 (Ont. C.A.) paragraph 7.
68 R v James [1994] O.J. No. 2870 (Ont. Ct. Gen. Div.). 
69 R v C.N.H. [2002] O.J. No. 4918, paragraph 41.
70 Ibid, paragraph 42
71 Hamilton and Mason supra note xxiii, paragraphs 156-158. 
72 R v Campbell [2010] O.J. No. 5500, paragraph 40.
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PAROLE

In terms of parole eligibility, convicted female drug importers who invariably are first time offenders fare much better in
Canada than in the U.S. and the U.K. The 1984 United States Sentencing Reform Act abolished parole for inmates in federal
institutions thereby limiting any possibility of early during each year spent in custody. This ensured that inmates served at
least 85% of their sentence. 

In England, the 1992 Criminal Justice Act established a system of early release where offenders sentenced to four years jail
and over were eligible for Discretionary Conditional Release at the halfway point of their sentence up until two-thirds of their
sentence at which point all prisoners were released under supervision of a probation officer until three quarters of their
sentence. Following release, they remained at risk of serving the unexpired portion of their sentence if convicted of an
offence committed during this time.73 The 1997 Crime Sentences Act in England introduced the concept of a "real sentence"
where offenders sentenced to three years or less in jail can earn, through good behaviour, a limited number of early release
days. Long term prisoners other than those serving life sentences have their cases referred to the Parole Board after serving
five sixths of their sentences and must be released if the Board so recommends.75 Foreign incarcerated offenders can obtain
early release from custody only if they voluntarily agree to be deported under two programs instituted by the U.K.
government.75

On the other hand, the Corrections and Conditional Release Act of Canada (CCRA) makes a convicted courier serving
a sentence in excess of two years eligible for parole after serving one third of the total sentence. Furthermore, the CCRA
provides for accelerated release after an offender serves the longer of six months or one sixth of a penitentiary sentence if
the Parole Board determined that the offender was unlikely to commit a violent offence before the end of the sentence.76

This accelerated parole review which benefits a majority of drug importers only applies where the offender is serving a
penitentiary sentence for a non-violent offence or  a sentence for a drug offence for which the judge did not set parole
eligibility at one half of the sentence.77 The legislation received Royal Assent in March, 2011 and is now the law in Canada.

73 Criminal Justice Act 1982 c. 48. See Tom Ellis and Peter Marshall, "Does Parole Work? A Post-Release Comparison of Reconviction Rates for Paroled and
Non-Paroled Prisoners" Online: <www.port.ac.uk/departments/.../icjs/.../fileto download.73794.en.pdf>.

74 Crime Justices Act, 1997, c. 43. See Carol Harlow and Richard Rawlings, Law and Administration (Cambridge, England: Cambridge University Press, 2006)
at191-192.

75 In 2006, the British government launched the Facilitated Returns Scheme to facilitate the voluntary removal of foreign offenders from the U.K. In
exchange for voluntary departure offenders receive 500 pounds cash and 4,500 pounds in kind once the offender returned home. In October 2010, the
British government decided to change the quantum of compensation to 1,500 pounds to each foreign offender who agreed to leave the U.K. The scheme
results in a significant savings to the government given that it costs 38,000 pounds annually to keep a prisoner behind bars. Under a second scheme, the
Early Removal Scheme (ERS),  a foreign offender could be removed from the U.K.  up to a maximum of 270 days prior to the halfway point of the sentence.
By 2009, 25% of all foreign prisoners were deported prior to the end of their sentence under the ERS. See William Lee Adams, "Britain's Prisons: Budgeting
Behind Bars," Time, August 9, 2010. Online: http://www.time.com/time/magazine/article/0,9171,2007077,00.html, Home Office, "Early Removal Scheme
(ERS) and the Facilitated Returns Scheme (FRS) at <http://www.homeoffice.gov.uk/about-us/freedom-of-information/released-information1/f..... >.

76 S.C. 1992, C. 20

77 Sections 119, 119.1 and 125 of CCRA. In 2009, the Federal government introduced Bill C-53, entitled the "Protecting Canadians by Ending Early Release
for Criminals Act." The Bill died with the December 30, 2009 proroguing of the Federal parliament. However, it was resurrected in June 2010 and is still pending.
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CONCLUSION

What accounts for this judicial attempt, in many cases, to impose sentences which attempt to reward couriers for
their cooperation or reduce sentences on account of the personal characteristics of the offender? There is a statutory
justification for this given the Criminal Code's stipulation that the fundamental principle of sentencing is that a sentence
should be proportionate to the gravity of the offence and the degree of responsibility of the offender.  However, the need
for full answers to this question may provide an impetus for further research into judicial decision makers and the bases for
their decisions. The answers may well include a certain libertarian vision borne out of a sense of futility or lack of faith in the
efficacy of traditional approaches to sentencing drug couriers or a belief, as noted by the Supreme Court of Canada in one
case, that Canada is "a world leader in many fields, particularly in areas of progressive social policy and human rights." 79

78 Criminal Code R.S.C. 1985, c C-46,  section 718.2

79 R v Gladue, (1999) 1 S.C.R. 688 (SCC), paragraph 52  


