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Abstract 
Quebec’s Bill 21, which prohibits religious symbols in certain public 

sector jobs and potentially allows for the refusal of services to people with 

covered faces, applies disproportionately to Muslim women who wear the 

hijab, the niqab, or other forms of face or head coverings. In this article, 

we assess the discriminatory effects of the new legislation. We then 

examine how it could be challenged in the courts, despite the Quebec 

legislature’s efforts to thwart judicial review by relying on the override 

clauses in both the Canadian and Quebec Charters. In particular, we 

review claims that could be made on the basis of the equality and non-

discrimination provisions of the Canadian Charter, the fundamental 

constitutional principles of the rule of law and protection of minorities, 

and international human rights protections.   
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Introduction 

An Act respecting the laicity of the State (the Act),1 tabled as Bill 21 

in Quebec’s National Assembly, is difficult to reconcile with many 

aspects of Quebec’s human rights tradition. The Quebec Charter of 

Human Rights and Freedoms (the Quebec Charter) — a quasi-

constitutional statute that forms the core of the province’s human 

rights protections — endorses the “equality of women and men,” 

“freedom of religion” and is premised on the equal worth and dignity 

of all human beings.2 Quite apart from supporting these 

commitments or remedying a pressing social issue, the effects that 

will likely flow from Bill 21 undermine these human rights values 

and create significant public policy problems.  

 

One group that is particularly affected by the new legislation is 

Muslim women living and working in Quebec. By prohibiting 

religious symbols in certain public sector jobs and potentially 

refusing services to people with covered faces, the Act 

disproportionately affects those who wear the hijab, the niqab, or 

other forms of face or head coverings. This disproportionate 

application of the Act results in discriminatory effects based on the 

intersection of religion and gender.3 It also reinforces a culture of 

Islamophobia and racism since a significant number of Muslim 

women who wear the hijab or the niqab are racialized and from 

immigrant communities.4 Other religious communities will also be 

negatively affected by the ban on religious symbols — for example, 

Jewish men who wear the kippa or Sikhs who wear turbans. This 

comment, however, focuses on the risks of exclusion, 

marginalization and inequality that Muslim women face in the wake 

of the passage of Bill 21.5 
                                                 
1 SQ c C-12. Royal assent was received on 16 June 2019 after having been introduced in 

the National Assembly on 28 March 2019. Throughout this comment, we refer to the 

legislation as either the Act or as Bill 21 (as it is popularly called, despite its in-force 

status.) 
2 Charter of Human Rights and Freedoms, CQLR c C-12 [Quebec Charter], Preamble, ss 

3, 10, 50.1. 
3 Intersectionality recognizes the specificity of experiences of discrimination. See 

especially Kimberlé Williams Crenshaw, “Race, Reform, and Retrenchment: 

Transformation and Legitimation in Anti-Discrimination Law” (1988) 101 Harvard Law 

Review 1331. For an analysis that has substantiated the notion of intersectional 

discrimination against Muslim women by the Act, see e.g. CDPDJ Memo, infra note 14 

at 63. 
4 “A new poll shows support for Bill 21 is built on anti-Islam sentiment” Montreal 

Gazette (30 May 2019), online: <https://montrealgazette.com/news/local-news/a-new-

poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment>; Sarah Wilkins‐
Laflamme, “Islamophobia in Canada: Measuring the Realities of Negative Attitudes 

Toward Muslims and Religious Discrimination” (2018) 55 Canadian Review of 

Sociology. 
5 Many of the arguments we raise regarding workplace discrimination apply to men who 

wear religious symbols. The discriminatory services provisions impact Muslim women 

https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment
https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment
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We begin by highlighting some of the key provisions in the Act 

which risk impacting equality rights. We then outline how these 

provisions violate equality rights protections found in both the 

Canadian and Quebec Charters. We examine the ban on religious 

symbols in the workplace through this lens, followed by the 

provisions dealing with accessing services with faces uncovered. 

We then proceed to assess how the discriminatory effects of the Act 

might be challenged in the courts, despite the Quebec legislature’s 

efforts to thwart judicial review by relying on the override clauses 

in both the Canadian and Quebec Charters.6   

 

1. Some Key Features of Bill 21 
Bill 21 begins with a preamble affirming the principles of state 

laicity and gender equality along with the Quebec State’s 

commitment to foundational constitutional principles. Chapter I 

again affirms the laicity of the Quebec State, with reference to: (1) 

the separation of State and religion; (2) the religious neutrality of the 

State; (3) the equality of all citizens; and (4) freedom of conscience 

and freedom of religion.7 The legislation claims to endorse religious 

neutrality, equality, and freedom of religion — all three of which 

subsequent parts of the legislation appear to compromise.  

 

Section 6 of the Act prohibits certain individuals from wearing 

“religious symbols in the exercise of their functions.” In substance, 

this prohibits people who wear such symbols from working in a 

large number of jobs in the provincial public service, specifically 

many positions associated with the administration of justice and 

those in education.8 A religious symbol is defined as “any object, 

including clothing, a symbol, jewellery, an adornment, an accessory 

                                                 
exclusively. Bill 21 also violates freedom of religion; however, this comment focuses on 

discrimination.  
6 Canadian Charter of Rights and Freedoms, s 33, Part I of the Constitution Act, 1982, 

being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Canadian Charter]; Quebec 

Charter, supra note 2, s 52. Both the Canadian and Quebec Charters apply to legislation 

enacted in Quebec. These sections allow governments to derogate from certain rights and 

freedoms in the Charters for a limited period of time. By invoking these clauses, the 

government may be attempting to preclude judicial review of its legislation under the 

listed Charter sections. For a discussion of section 33 see, Grégoire Webber, Eric 

Mendelsohn & Robert Leckey, “The Faulty Received Wisdom Around the 

Notwithstanding Clause” (10 May 2019), online: Policy Options 

<policyoptions.irpp.org/magazines/may-2019/faulty-wisdom-notwithstanding-clause/>. 
7 The Act, supra note 1, at Part I. 
8 Ibid, s 6. See also, Schedule II for a full list of public service jobs affected by the 

prohibition. Some positions in the National Assembly (the Provincial legislature); certain 

commissioners on public boards and on public enquiries; labour arbitrators; many 

lawyers working for the government in criminal proceedings; peace officers; and 

educators are among the broad categories impacted by the prohibition (Schedule II). Note 

that health care workers are not included in the ban; nor are judges. 
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or headwear, that (1) is worn in connection with a religious 

conviction or belief; or (2) is reasonably considered as referring to a 

religious affiliation.”9 As we elaborate below, this definition is 

vague and will likely prove difficult to apply; exactly what counts 

as a religious symbol remains uncertain.10 Nevertheless, Bill 21 

seems to clearly target Muslim women who wear the hijab. The only 

limit placed on this ban is that individuals who stay in the same job 

in which they are presently employed will not be dismissed for 

wearing their hijab or other religious symbols; they cannot, 

however, be promoted or even move laterally within their 

organizations.11 

 

Section 8 of the Act makes it necessary for those providing a public 

service to do so with their faces uncovered. It also requires 

individuals receiving public services to “have their face uncovered 

where doing so is necessary to allow their identity to be verified or 

for security reasons.”12 This provision applies to public bodies, such 

as public transit authorities, school boards, commissions of inquiry, 

health services, and childcare centres.13 This part of the law targets 

Muslim women who wear the niqab. Indeed, Muslim women may 

be the only group to whom this would, in practice, apply — we are 

unaware of any other religious group for whom face coverings are a 

practice.14 Targeting a religious community is inconsistent with the 

commitment to state neutrality with respect to religion and the 

State’s endorsement of the freedom to exercise one’s religion 

included at the outset of the Act.  

 

2. Discrimination based on Gender, Religion and Race 

A. Religious Symbols in the Workplace 

                                                 
9 Ibid, s 6. 
10 See e.g. Hak v Quebec (Attorney General), 2019 QCCS 2989 (Plaintiffs’ Application 

for Judicial Review (Declaration of Invalidity) and Application for an Interim Stay at 

paras 113–31) [Hak]. This is the current court challenge that has proceeded the furthest 

and concerns an interim request to stay certain provisions of the Act pending a ruling on 

the merits of the constitutional challenge. The plaintiffs’ argument provides a review of 

some of the uncertainty regarding the meaning of religious symbols. The Superior Court 

dismissed the application for a provisional stay of sections 6 and 8 of the Act and the 

plaintiffs appealed this interlocutory judgement. The Quebec Court of Appeal has 

dismissed the appeal. Leave to appeal has been sought at the Supreme Court of Canada 

on some aspects of the decision at the Court of Appeal. The Supreme Court, as of the 

date of this writing, has not yet decided whether they will hear the appeal.   
11 The Act, supra note 1, s 3. 
12 Ibid, Chapter III, s 8. 
13 Ibid at Schedule I and Schedule III. 
14 See e.g. Quebec, Commission des droits de la personne et des droits de la jeunesse, 

“Mémoire à la Commission des institutions de l’Assemblée nationale – Projet de loi n° 

21, Loi sur la laïcité de l’État” (Quebec: 3 May 2019) [CDPDJ Memo] at 80 suggesting 

that women who wear the niqab will be impacted by this section.  
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Discrimination in Canadian and Quebec law has generally been held 

to require a distinction (either direct or indirect) coupled with harm 

or prejudice flowing from the inequitable distinction.15 The 

prohibition on religious symbols in the workplace may be 

understood to create a direct distinction based on religion, resulting 

in inequitable access to public employment. With respect to gender, 

the religious symbols ban is formally gender neutral; however, it has 

differential gender-based effects.16 As we demonstrate below, 

Muslim women who wear head coverings will be disproportionately 

impacted by the ban on religious symbols in some public sector 

workplaces; the Act creates both direct and indirect distinctions 

based on protected grounds of discrimination.  

 

The substantive harm caused by the distinctions in Bill 21 concerns 

access to employment and advancement in the workplace. As the 

Supreme Court of Canada has said, “[w]ork is one of the most 

fundamental aspects in a person’s life, providing the individual with 

a means of financial support and, as importantly, a contributory role 

in society. A person’s employment is an essential component of his 

or her sense of identity, self-worth and emotional well-being.”17 The 

regime created by the Act will create a barrier that makes it more 

difficult for Muslim women who wear the hijab or niqab to access 

employment. We estimate — in rough terms — that there are 

approximately 62,000 women in Quebec who wear the hijab.18 The 

number of women who wear the hijab in the labour force is likely 

                                                 
15 See, e.g., R v Kapp [2008] 2 SCR 483; Quebec (Commission des droits de la personne 

et des droits de la jeunesse) v Bombardier Inc (Bombardier Aerospace Training Center), 

2015 SCC 39.  
16 See e.g. Ontario Human Rights Comm v Simpsons-Sears, [1985] 2 SCR 536 

[Simpsons-Sears], 1985 CanLII 18 at paras 13–18 for an early discussion of the meaning 

of adverse effects discrimination in human rights legislation. On the importance of an 

effects-based approach to equality in the constitutional context, see, for example, 

Andrews v Law Society of British Columbia, [1989] 1 SCR 143, 1989 CanLII 2 

[Andrews]; Eldridge v British Columbia (Attorney General), [1997] 3 SCR 624, 1997 

CanLII 327; Quebec (Attorney General) v A, 2013 SCC 5 [Quebec v A]; and Withler v 

Canada (Attorney General), 2011 SCC 12 [Withler]. 
17 Reference re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313 at 368. 

See also Tom Fryers, “Work, identity and health” (2006) 2:12 Clinical Practice and 

Epidemiology in Mental Health; Petra L. Klumb and Thomas Lampert, “Women, work, 

and well-being 1950–2000: a review and methodological critique” (2004) 58 Social 

Science & Medicine 1007. See also UN Women, “Turning Promises Into Action: Gender 

Equality in the 2030 Agenda for Sustainable Development” on the importance of 

women’s economic empowerment and intersectional aspects of sex discrimination, e.g. at 

s 4.  
18 The Environics Institute for Survey Research, “Focus Canada: Survey of Muslims in 

Canada 2016”, (April 2016), online: <https://www.environicsinstitute.org/docs/default-

source/project-documents/survey-of-Muslims-in-canada-2016/data-tables---

Muslims.pdf?sfvrsn=6b1a18f1_2> suggested that approximately 54% of Muslim women 

in Quebec wear the hijab (this is slightly higher than the national-level rate, which is 

48%). The 2011 National Household Survey reports that 114,615 Muslim women reside 

in Quebec. Our estimate is the product of these two figures.  

https://www.environicsinstitute.org/docs/default-source/project-documents/survey-of-Muslims-in-canada-2016/data-tables---Muslims.pdf?sfvrsn=6b1a18f1_2
https://www.environicsinstitute.org/docs/default-source/project-documents/survey-of-Muslims-in-canada-2016/data-tables---Muslims.pdf?sfvrsn=6b1a18f1_2
https://www.environicsinstitute.org/docs/default-source/project-documents/survey-of-Muslims-in-canada-2016/data-tables---Muslims.pdf?sfvrsn=6b1a18f1_2


Directions 5 

smaller as this estimate is for all Muslim women, regardless of age 

or labour force participation. There does not appear to be any public 

data that firmly establishes how many Muslim women wear the 

niqab, but they are unquestionably a tiny numerical minority in 

Quebec. Frédéric Castel of the Université du Québec à Montréal 

estimated that somewhere between 50 and 100 women in Quebec 

wear the niqab;19 a board member of the Canadian Council for 

Muslim Women, on the other hand, estimated the number to be 

somewhere in the range of 10 to 15 women.20 Nevertheless, given 

the significant number of Muslim women who wear the hijab and 

the substantial proportion of women working in public sector 

employment, Muslim women are the largest religious minority 

group affected by the legislation.21  

 

Much of the popular debate surrounding the Act’s adoption also 

focused on Muslim women who wear the hijab or niqab, rather than 

other religious minorities.22 In a social context of Islamophobia and 

the racialization of religion,23 the hijab and — to an even greater 

extent — the niqab are perceived more negatively than symbols 

worn by members of other faiths.24 Quebec’s Minister for the Status 

of Women, for example, has referred to the hijab as a “symbol of 

                                                 
19 As quoted in “Comprendre ces Québécoises qui portent le niqab”, Radio-Canada (4 

December 2016), online: <https://ici.radio-canada.ca/nouvelle/1003891/niqab-femme-

religion-temoignage-quebec-islam>. 
20 Carol Off and Jeff Douglas “As It Happens”, CBC Radio (17 October 2017), online: 

<https://www.cbc.ca/radio/asithappens/as-it-happens-tuesday-edition-1.4358311/october-

17-2017-episode-transcript-1.4361403#segment1> (comments of Shaheen Ashraf). 
21 This conclusion was also reached by Professor Kerri Froc in her estimates published in 

Kerri A Froc, “Shouting into the Constitutional Void: Section 28 and Bill 21” (2019) 

28:4 Constitutional Forum 19, online: 

<https://journals.library.ualberta.ca/constitutional_forum/index.php/constitutional_forum/

article/view/29391> [Froc, Constitutional Forum]. 
22 Ibid. Note that s 8 of the Act, discussed below, also impacts public employment 

opportunities for women who wear a niqab. 
23 Note that Islamophobia may also implicate race and ethnicity-based discrimination, 

adding a further layer to the discrimination that some Muslim women experience. On this 

subject, see e.g. Nasar Meer, “Racialization and Religion: Race, Culture and Difference 

in the Study of Antisemitism and Islamophobia” (2012) 36:3 Journal of Ethnic and Racial 

Studies 385. See also, Sherene Razack “The ‘Sharia law debate in Ontario: The 

modernity/premodernity distinction in legal efforts to protect women from culture” 

(2007) 15:1 Feminist L Stud 3. 
24 For example, a 2018 study on Islamophobia by the group Canadians for Justice and 

Peace in the Middle East found that 61% of Quebec residents said that they would feel 

uncomfortable with the Prime Minister of Canada wearing the hijab, while only 33% 

would feel uncomfortable with them wearing a cross (55% for a turban, 54% for a 

kippah). The same study found that the hijab was consistently seen the least favourably of 

all the religious symbols polled, for a broad range of authority figures. See also, Jason 

Magder, “A new poll shows support for Bill 21 is built on anti-Islam sentiment”, 

Montreal Gazette (18 May 2019), online: <https://montrealgazette.com/news/local-

news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment>. 

https://www.cbc.ca/radio/asithappens/as-it-happens-tuesday-edition-1.4358311/october-17-2017-episode-transcript-1.4361403#segment1
https://www.cbc.ca/radio/asithappens/as-it-happens-tuesday-edition-1.4358311/october-17-2017-episode-transcript-1.4361403#segment1
https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment
https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment
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oppression” of women, representing a “lack of liberty.”25 Similar 

comments were not, to our knowledge, made about other religious 

symbols included in the Act.26 Despite evidence to the contrary, 

Muslim women are often stereotyped as victims of an oppressive 

religion, lacking in agency, and coerced into wearing religious 

symbols.27 Many Muslim women firmly reject this stereotype28 and 

one scholar has also suggested that banning head coverings is 

counterproductive since it undermines access to public spaces, 

educational institutions, and employment.29 

 

Muslim women already face many pre-existing barriers to full and 

equitable labour force participation in Canada and Quebec. These 

women have the highest unemployment rate of any faith 

community.30 A study of barriers that Muslim women experience in 

Canada found that discrimination was most likely to happen in the 

workplace and that “labour markets generally discriminated against 

women wearing a headscarf.”31 Pervasive discrimination in 

employment exists for Muslim individuals generally32 and for 

                                                 
25 See CBC News, “Muslim headscarf a symbol of oppression, insists Quebec’s minister 

for status of women”, (6 Feb 2019) online: 

<https://www.cbc.ca/news/canada/montreal/isabelle-charest-hijab-Muslim-1.5007889>. 

In France, and in some other areas of the world, there has been some debate about 

whether the hijab should be seen to be a “symbol of oppression” that likely forms the 

ideological backdrop for the Minister’s comments. See e.g. Adrien Katherine Wing & 

Monica Nigh Smith, “Critical Race Feminism Lifts the Veil: Muslim Women, France, 

and the Headscarf Ban” (2006) 39:3 UC Davis L Rev 743 for a review of this debate. 
26 If the concern for women who wear religious symbols is sincere, it is difficult to 

understand why the religious garments worn by some Jewish women, some orders of 

Catholic nuns, and other groups would not be equally the focus of the Minister. 
27 See Erica Howard, “Islamic veil bans: the gender equality justification and empirical 

evidence” in Eva Brems, ed. The experiences of face veil wearers in Europe and the law. 

(Cambridge: Cambridge Studies in Law and Society, 2014) 206–17. 
28 See e.g. Tabassum F Ruby “Listening to the Voices of Hijab” (2006) 29 Women’s Stud 

Int Forum 54 for research that draws on self-expressed assessments of the hijab by 

Muslim women in Canada.  
29 See Howard, supra note 27 at 212. 
30 Daood Hamdani, “Triple Jeopardy: Muslim Women’s Experience of Discrimination” 

(2005) Canadian Council of Muslim Women. 
31 Ibid. 
32 Spikes in discrimination and harassment have been reported since Bill 21 was 

introduced (see e.g. Jonathan Montpetit, “Muslim women report spike in harassment, 

discrimination since Bill 21 tabled” CBC News (May 13, 2019), online: < 

https://www.cbc.ca/news/canada/montreal/Muslim-women-report-spike-in-harassment-

discrimination-since-bill-21-tabled-1.5134539>); Verity Stevenson, “At the mall, on the 

bus: Muslim women say racist incidents now part of daily life” CBC News (21 May 

2019), online: <https://www.cbc.ca/news/canada/montreal/effects-of-bill-21-Muslim-

women-1.5141892>; Jason Magder, “A new poll shows support for Bill 21 is built on 

anti-Islam sentiment” Montreal Gazette (30 May 2019), online: 

<https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-

built-on-anti-islam-sentiment>; Sarah Wilkins‐ Laflamme, “Islamophobia in Canada: 

Measuring the Realities of Negative Attitudes Toward Muslims and Religious 

Discrimination” (2018) 55 Canadian Review of Sociology 1. 

https://www.cbc.ca/news/canada/montreal/isabelle-charest-hijab-muslim-1.5007889
https://www.cbc.ca/news/canada/montreal/muslim-women-report-spike-in-harassment-discrimination-since-bill-21-tabled-1.5134539
https://www.cbc.ca/news/canada/montreal/muslim-women-report-spike-in-harassment-discrimination-since-bill-21-tabled-1.5134539
https://www.cbc.ca/news/canada/montreal/effects-of-bill-21-muslim-women-1.5141892
https://www.cbc.ca/news/canada/montreal/effects-of-bill-21-muslim-women-1.5141892
https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment
https://montrealgazette.com/news/local-news/a-new-poll-shows-support-for-bill-21-is-built-on-anti-islam-sentiment
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women in particular.33 If Bill 21 creates more barriers to Muslim 

women’s equal participation in the labour market, it will effectively 

“widen the gap”34 that already exists for Muslim women in 

employment. 

 

An examination of the occupational groups to which Bill 21 applies 

further underscores the employment barriers for Muslim women 

created by the legislation. Statistics Canada data indicates that some 

of the occupations to which the ban on religious symbols applies are 

sectors in which women are disproportionately likely to be 

employed.35 The crucial example of this dynamic is educators: the 

Act will significantly interfere with those who wear religious 

symbols from working as teachers in the public sector. Secondary 

and elementary school teachers and educational counsellors have the 

highest proportion of female employment of any occupational group 

in Canadian society (in 2015, 5.3% of Canadian women worked in 

this sector, compared to 1.6% of men).36 We do not presently have 

access to data that substantiates the proportion of Muslim women 

who work in the education system, but an ongoing legal challenge 

to the Act has already seen evidence filed by Muslim women hoping 

to avail themselves of employment opportunities in the educational 

sector.37 Other authors have also noted that public records requests 

could potentially unearth more information of this kind.38 To close 

a door to participation in society on some women denies them the 

promise of equality guaranteed by the Canadian and Quebec 

Charters. 

 

The occupations listed in Schedule II of the Act involve the 

administration of justice in the province (e.g. administrative justices 

of the peace, arbitrators and commissioners appointed by the 

provincial government, public prosecutors and lawyers representing 

                                                 
33 See e.g. Denise Helly, “Are Muslims Discriminated Against in Canada Since 

September 2001?” (2004) 36 Journal of Canadian Ethnic Studies 1. 
34 In Quebec v A, supra note 16 at para 332, Justice Abella explained that if a law 

“widens the gap” between the historically disadvantaged group and the rest of society 

rather than narrowing it, then it is discriminatory.  
35 See Statistics Canada, Women and Paid Work, by Melissa Moyser, Catalogue no. 89-

503-X (Ottawa: Statistics Canada, 2017) at Table 7. 
36 Ibid. 
37 See materials for Hak, supra note 10. Some of these materials were excerpted by the 

judge deciding on the application for the interlocutory judgment, see Hak v Quebec 

(Attorney General) (18 July 2019), Montreal, Que 500-17-108353-197 (interlocutory 

judgment). The Quebec government asked school boards to provide statistics of 

employees who would be affected by a religious symbols ban but school boards refused. 

See, Catherine Solyom, “ ‘We don’t do that’: EMSB on counting teachers who wear 

religious garb” Montreal Gazette (January 28, 2019), online: 

<https://montrealgazette.com/news/local-news/quebec-wants-schools-to-count-teachers-

who-wear-religious-symbols-report>. 
38 See Froc, Constitutional Forum, supra note 21.  
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the provincial government, and police officers). The Act therefore 

denies Muslim women who wear the hijab many positions of legal 

authority and responsibility within the justice system. In an 

environment where many Muslim women face Islamophobic 

attacks,39 a powerful signal of inclusion and respect for these 

women’s experiences is the potential for women like them to be 

represented in institutions that administer justice. Preventing 

marginalized groups from occupying these positions systematically 

excludes their perspectives from directly informing decision-

making within these institutions, further entrenching their 

marginalization. 

 

In short, the Act closes two groups of occupations to Muslim women 

who wear the hijab: educational sector occupations that have 

historically been a path into the workforce for women, and 

occupations in the administration of justice from which women have 

often been excluded. The “compromise”40 of permitting already-

employed individuals to continue wearing their religious symbols as 

long as they do not change positions provides limited relief and 

directly forecloses career advancement for these women.41   

 

Equality rights are contextual, “grounded in the actual situation of 

the group and the potential of the impugned law to worsen their 

situation.”42 Further, the Supreme Court has confirmed that 

discrimination may exist even if only some members of an 

identifiable group are affected.43 The fact that not all women, nor all 

Muslim women, are affected does not mean that Bill 21 is not 

discriminatory on the basis of sex and religion. To the contrary, the 

Act violates both sex equality and religious equality guarantees 

because of its disproportionately negative impact on the 

intersectional group of Muslim women who wear head coverings. 

While a majority on the Supreme Court has endorsed the notion of 

an intersectional approach,44 the dissenting words of Justice 

                                                 
39 See all of the sources listed in note 32, along with many other publicly available 

documents. 
40 See Benjamin Shingler, “‘Quebec government’s proposed secularism law would ban 

public workers from wearing religious symbols” CBC News (28 March 2019), online: < 

https://www.cbc.ca/news/canada/montreal/quebec-notwithstanding-religious-symbols-

1.5073945> (Premier François Legault called the exemption for current teachers a 

compromise to “unite as many Quebecers as possible”). 
41 In addition, there may be systemic effects caused by the Act that will impact the 

experiences of Muslim women who wear the hijab who remain in their jobs — we 

address these kinds of effects in the sections that follow.  
42 Withler, supra note 16 at para 38 [emphasis added]. 
43 Brooks v Canada Safeway Ltd, [1989] 1 SCR 1219 at part VIII; Nova Scotia (Workers’ 

Compensation Board) v Martin; Nova Scotia (Workers’ Compensation Board) v Laseur, 

2003 SCC 54 at para 76, [2003] 2 SCR 504. 
44 See e.g. Law v Canada, [1999] 1 SCR 497 at 554-5. 
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L’Heureux-Dubé in a significant anti-discrimination law case are 

also important to our analysis:  
…though multiple levels of discrimination may exist, 

multiple levels of protection may not. There are situations 

where a person suffers discrimination on more than one 

ground, but where only one form of discrimination is a 

prohibited ground. When faced with such situations, one 

should be cautious not to characterize the discrimination so 

as to deprive the person of any protection. ... One should 

not lightly allow a characterization which excludes those 

from the scope of [the legislative framework that offers the 

anti-discrimination protection] who should legitimately be 

included.45  

 

What this means in this context is that it would be legally 

appropriate and sometimes necessary to classify the intersectional 

discrimination perpetuated by Bill 21 as either sex discrimination or 

religious discrimination, despite the fact that the discrimination is 

distinctly intersectional and irreducible to either one of those 

independent grounds. We return to the implications of this framing 

in our treatment of possible constitutional challenges below.  

 

 

B. Face Coverings and Access to Public Services 

Section 8 of the Act, which prohibits the receipt of public services 

while wearing a face covering, appears to primarily target Muslim 

women who wear the niqab or burka. Thus, it operates at the 

intersection of the religious ground of practicing the Muslim faith in 

a particular fashion and the sex-based ground of being a woman.46 

It is not all women who are directly discriminated against, nor is it 

all Muslims — it is specifically Muslim women who wear face 

coverings. As noted above, the fraction of the population that wears 

the niqab in Quebec is undoubtedly tiny.47 The provisions in the Act 

dealing with access to services while wearing a face covering 

cannot, therefore, be said to apply to a widespread phenomenon. 

Rather than responding to a pressing social problem, the National 

Assembly would seem to be fabricating one.48 

 

                                                 
45 Canada (AG) v Mossop, [1993] 1 SCR 554 at 646 (Justice L’Heureux-Dubé writing 

alone and in dissent suggested that the term “family status” was broad enough to 

encompass discrimination based on the fact of being in a homosexual relationship, at a 

time when the Canadian Human Rights Act did not include sexual orientation as a 

prohibited ground of discrimination). 
46 As we noted above, it may also be the case that Islamophobic attitudes — which may 

implicate ethnic and racial discrimination — are relevant to this analysis. 
47 See notes 20 and 21 in this text, above, and accompanying text. 
48 See e.g. CDPDJ Memo, supra note 14 at 82. 
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While it is important to contest section 8 as discriminatory, given 

the vague wording of the provision, it is also possible to argue that 

it should be interpreted restrictively to reduce its discriminatory 

effects. In our view, it should be interpreted to apply only in tightly 

circumscribed situations when a person is accessing public services. 

The legislation provides that persons must have their faces 

uncovered “where doing so is necessary to allow their identity to be 

verified or for security reasons.”49 When and under what 

circumstances it is truly “necessary” to have one’s face uncovered 

for identity or security purposes should be read to imply only a 

minimally-intrusive requirement: that an employee, ideally of the 

gender that the service-accessor would prefer, privately and briefly 

verifies the person’s identity before allowing the veil to be put back 

on for the remainder of the interaction. Indeed, without implying 

that all women would be willing to do so, we think it is significant 

that some women who wear the niqab have suggested that they are 

already accustomed to removing the veil in these kinds of 

circumstances.50 Conversely, it is clearly not the case that it is 

“necessary” to have the niqab removed during every moment that 

an individual seeking services is on the service-provider’s premises, 

or in contexts where verifying identity is not a pressing concern. 

When a woman is waiting in a government-run waiting room to 

access a service, for example, removing the veil would not be 

“necessary” in a passing interaction with a waiting room attendant. 

Other citizens accessing the same service are not constantly having 

their identities verified while they sit in the waiting room; doing so 

would serve no useful function.  

 

Framing the requirement in this way raises the question of whether 

it was necessary to legislate about face coverings at all. Pursuant to 

current human rights laws and practice, individuals are protected 

from discrimination on the basis of gender and religion and are to 

be reasonably accommodated.51 The duty to accommodate imposed 

on governments (along with employers, educational institutions, and 

other service providers), however, only extends to the point of undue 

hardship.52 It would likely be considered “undue hardship” if a 
                                                 
49 The Act, supra note 1 at Chapter 3 [emphasis, bold italics, added]. 
50 See e.g. Ingrid Peritz, “‘It’s going to encourage more hate’: Women in Quebec who 

wear niqab speak out against Bill 62” The Globe and Mail (27 October 2017), online: 

<https://www.theglobeandmail.com/news/national/quebec-women-who-wear-the-niqab-

fear-impact-of-bill-62/article36753623/>. See also National Council of Canadian 

Muslims (NCCM) v Attorney General of Québec, 2018 QCCS 2766, [National Council] 

at para 61; CDPDJ Memo, supra note 14 at 81 where the Commission comments on 

National Council.  
51 See e.g. Simpsons-Sears, supra note 16.  
52 See British Columbia (Public Service Employee Relations Commission) v BCGSEU, 

[1999] 3 SCR 3 [Meiorin] at paras 62–68, 1999 CanLII 652; British Columbia 

(Superintendent of Motor Vehicles) v British Columbia (Council of Human Rights), 

https://www.theglobeandmail.com/news/national/quebec-women-who-wear-the-niqab-fear-impact-of-bill-62/article36753623/
https://www.theglobeandmail.com/news/national/quebec-women-who-wear-the-niqab-fear-impact-of-bill-62/article36753623/
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Muslim woman refused to remove her niqab for necessary 

identification or security purposes. The Supreme Court of Canada 

has had occasion to rule on the meaning of this “undue hardship” 

standard, noting that “[e]xclusion is only justifiable where the 

employer or service provider has made every possible 

accommodation short of undue hardship.”53 One succinct expression 

of the requirement from a private employment context is: “to take 

such steps as may be reasonable to accommodate without undue 

interference in the operation of the employer’s business and without 

undue expense to the employer.”54 What this standard proposes is a 

balancing of a desire to accommodate individuals’ particular needs 

and beliefs with a consideration of the costs, broadly construed, to 

the organization they are interacting with. In other words, limits on 

the duty to accommodate in current human rights law already 

address the purported concerns of the Quebec legislation — section 

8 is redundant and unnecessary. The function of section 8 appears 

simply to be to signal to Muslim women that they do not belong in 

Quebec society, which contradicts one of the key premises of a 

neutral and secular state — non-discrimination against any 

particular religious community. 

 

Even if the face covering provisions of the Act are narrowly 

construed, the legislation’s introduction and adoption may have 

broader effects. Contrary to Justice Yergeau’s analysis in his 

decision on the stay sought by one of the current challenges to the 

law,55 it seems entirely reasonable to suggest that a culture of 

Islamophobia has been enabled, emboldened, and indeed caused by 

the Act. In a democratic society, legislation has a normative and 

symbolic function that goes beyond a formalistic assessment of its 

legal effects. In particular, some have noted “concerns that the Bill 

21 debate has created a sense of impunity for those with distorted 

views of Muslims and other minorities.”56 There have also been a 

number of reported incidents of discrimination against Muslim 

women in public spaces in the wake of Bill 21, especially those who 

                                                 
[1999] 3 SCR 868 [Grismer] at para 22: “The ultimate issue is whether the employer or 

service provider has shown that it provides accommodation to the point of undue 

hardship.” See also: Hydro-Quebec v Syndicat des employé-e-s de techniques 

professionnelles et de bureau d’Hydro-Quebec, section locale 2000 (SCFP-FTQ), 2008 

SCC 43. 
53 Grismer, ibid at para 21. See also Simpsons-Sears, supra note 16; Central Alberta 

Dairy Pool v Alberta (Human Rights Commission), [1990] 2 SCR 489 at 519–21, 1990 

CanLII 76; Meiorin, ibid.  
54 Simpsons-Sears, supra note 16 at para 23.  
55 See especially Hak (interlocutory judgement), supra note 37 at para 117. 
56 Verity Stevenson, “Montreal woman says STM bus driver didn't stop for her because 

of her niqab” CBC News (12 June 2019), online: 

<https://www.cbc.ca/news/canada/montreal/stm-bus-driver-niqab-passenger-says-

discrimination-1.5168391>. 



Directions 12 

wear the niqab.57 Thus, while the face covering provisions of the Act 

may admit of a reading that minimizes their direct discriminatory 

effects, they may nonetheless contribute to a culture of 

discrimination against Muslim women who wear the niqab and, in 

so doing, the Act may further entrench the systemic exclusion of 

Muslim women.58 These effects should be considered by the Courts 

as they assess the Act. 

 

C. Reasonable Limits  

Even if the provisions in Bill 21 were found to be in violation of 

equality rights, freedom of religion, and protections against 

discrimination, the Quebec government could endeavour to justify 

them pursuant to section 1 of the Canadian Charter, or section 9.1 

of the Quebec Charter. Both the Canadian and Quebec Charter 

entail similar assessments.59 We do not propose to engage in a 

complete elaboration of how this analysis would proceed if the 

courts were asked to consider whether the rights infringements in 

Bill 21 could be justified as reasonable limits; we simply outline 

some important considerations, drawing on Canadian Charter 

jurisprudence. 

 

The first threshold that rights-infringing legislation must pass in this 

analysis is the determination that the rights-infringements are limits 

that are “prescribed by law.” In the words of Justices Dickson, 

Lamer, and Wilson in Irwin Toy Ltd. v Quebec: 
[t]he question is whether the legislature has provided an 

intelligible standard according to which the judiciary must 

do its work. The task of interpreting how that standard 

applies in particular instances might always be 

characterized as having a discretionary element, because 

the standard can never specify all the instances in which it 

                                                 
57 Ibid; Jay Turnbull “Montreal police investigate after woman wearing niqab attacked in 

public” CBC News (15 May 2019), online: 

<https://www.cbc.ca/news/canada/montreal/woman-niqab-chases-attacker-1.5136373>; 

Verity Stevenson “At the mall, on the bus: Muslim women say racist incidents are now 

part of daily life” CBC News (21 May 2019), online: 

<https://www.cbc.ca/news/canada/montreal/effects-of-bill-21-Muslim-women-

1.5141892>. 
58 See e.g. CDPDJ Memo, supra note 14 at 82–84. 
59 Section 1 of the Canadian Charter, supra note 6, provides: “The Canadian Charter of 

Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such 

reasonable limits prescribed by law as can be demonstrably justified in a free and 

democratic society.” Section 9.1 of the Quebec Charter, supra note 2, states: “In 

exercising his fundamental freedoms and rights, a person shall maintain a proper regard 

for democratic values, State laicity, public order and the general well-being of the 

citizens of Québec. In this respect, the scope of the freedoms and rights, and limits to 

their exercise, may be fixed by law.” The Supreme Court has given similar interpretations 

to these provisions. See e.g. Syndicat Northcrest v Amselem, 2004 SCC 47 at para 152 

[Amselem]. We highlight how the arguments would be developed using the Canadian 

Charter. 

https://www.cbc.ca/news/canada/montreal/woman-niqab-chases-attacker-1.5136373
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applies. On the other hand, where there is no intelligible 

standard and where the legislature has given a plenary 

discretion to do whatever seems best in a wide set of 

circumstances, there is no ‘limit prescribed by law’.60   

 

Bill 21 will necessarily involve highly discretionary determinations 

regarding what counts as a “religious symbol,” raising significant 

risks of inequitable application and uncertainty — we return to this 

point below.  

 

The proportionality analysis at the heart of section 1 requires a 

substantial and pressing legislative purpose as well as means that are 

rationally connected to the legislative purpose, minimally impairing 

of rights, with the salutary effects of the legislation outweighing its 

deleterious effects.61 In the explanatory notes and preamble to Bill 

21, the National Assembly articulates the purpose of the Act as 

securing and affirming the laicity of the State, based on four 

principles: “the separation of State and religions, the religious 

neutrality of the State, the equality of all citizens, and freedom of 

conscience and freedom of religion.”62 While affirming the secular 

nature of the Quebec state may be important, it is not clear that it is 

“pressing and substantial.”63 One key reason is that the framework 

for protecting — and, in cases of conflict, balancing — rights and 

freedoms already exists: the Quebec Charter provides the means 

through which human rights — like freedom of religion — are to be 

balanced with other competing ends (as does the Canadian 

Charter). The entirety of Bill 21’s purpose — even if taken at face 

value — is redundant in light of existing human rights protections.  

 

In the event that the courts conclude that Bill 21 has a pressing and 

substantial purpose, it would be necessary to assess whether the 

means used by the National Assembly — particularly in banning 

wearing religious symbols in certain public employment contexts 

and banning accessing certain services with a face covering — are 

proportionate to the objects of the Act. In many respects, Bill 21 

appears to us to fail the relevant tests. For instance, it could be 

argued that an employment policy that excludes only members of 

religions for whom wearing visible religious symbols is a practice 

                                                 
60 [1989] 1 SCR 927 at 983 [Irwin Toy]. 
61 R v Oakes, [1986] 1 SCR 103 [Oakes] at paras 62–71. With respect to the final 

assessment of the salutary versus deleterious effects, in Dagenais v Canadian 

Broadcasting Corp, [1994] 3 SCR 835, Lamer CJ noted at 888: “… even if the 

importance of the objective itself (when viewed in the abstract) outweighs the deleterious 

effects on protected rights, it is still possible that the actual salutary effects of the 

legislation will not be sufficient to justify these negative effects.” 
62 The Act, supra note 1, explanatory notes (note that the four principles are reproduced 

in the preamble to the Act). 
63 Oakes, supra note 61 at 138–39. 
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runs directly counter to the Act’s stated purpose of ensuring state 

neutrality with respect to religion (i.e. only certain religions are 

impacted, which is by definition non-neutral); thus, the ban on 

religious symbols is not rationally connected to the purposes of the 

Act and undermines its objectives. This lack of rational connection 

can also be seen in other respects. For example, the disproportionate 

effects that the Act has on women and on certain religions 

(especially Jewish, Muslim, and Sikh people) are contrary to the 

Act’s purported aim of advancing the equality of all citizens.  

 

The varied contexts in which citizens are obligated to show their 

faces, under the terms imposed by Bill 21, suggest that the measures 

are also not minimally impairing. The legislature might easily have 

more closely tailored the circumstances in which the ban on face 

coverings applies to only address circumstances where security 

concerns are extremely pressing (or other “collective rights” that the 

National Assembly might attempt to articulate), but they chose 

instead to include huge numbers of public services, including the 

health and transportation sectors. Since the rights-balancing 

functions of Bill 21 are already in substance addressed by the 

Quebec Charter, there are few salutary effects that could 

conceivably flow from the law — as we have suggested above, the 

National Assembly is creating a problem where one did not exist 

before.64 As we have also reviewed above, the deleterious effects of 

the law are serious and widespread. The direct effects of the law 

deprive many individuals of employment opportunities and services 

that they would otherwise have been entitled to access without 

barriers, while the indirect effects of the law enable the spread of 

Islamophobic and otherwise intolerant attitudes towards other 

citizens.65 In our view, Bill 21 does not represent the kind of 

proportionate balancing that the section 1 analysis has generally 

contemplated as “reasonable limits … [that] can be demonstrably 

justified in a free and democratic society.”66 

 

The above section 1 analysis represents a broad portrait of how 

justifications for Bill 21’s infringements of rights might be assessed 

in a normal legislative enactment; the Quebec government, 

however, did not choose the justification route for sustaining the 

constitutionality of Bill 21.67 Instead, it sought to insulate the new 

Act from constitutional challenges. When the Minister of 

                                                 
64 See e.g. CDPDJ Memo, supra note 14 at 82. 
65 See e.g. note 32, above. 
66 Canadian Charter, supra note 6, s 1. 
67 For commentary on the significance of this decision, see e.g. Richard Mailey, “The 

Notwithstanding Clause and the New Populism” (2019) 28:4 Constitutional Forum 9; 

Robert Leckey, “Advocacy Notwithstanding the Notwithstanding Clause” (2019) 28:4 

Constitutional Forum 1. 
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Immigration, Diversity and Inclusion for Quebec (this ministry has 

since been renamed the Ministry of Immigration, Francisation and 

Integration) introduced the Act in the National Assembly, the so-

called notwithstanding clause of the Canadian Charter of Rights 

and Freedoms (s. 33) was pre-emptively invoked, as was the 

derogation provision of the Quebec Charter of Human Rights and 

Freedoms.68 Legal challenges have been filed, including Hak v. 

Quebec that we have referenced above, but some of the Justices at 

the Superior Court of Quebec69 and the Quebec Court of Appeal70 

have commented on the difficulties of a challenge given the use of 

the notwithstanding clauses.  

 

 

3. Constitutional Limits on Opting Out of Human Rights 

Protections  

In the final section of this article, we maintain that the 

notwithstanding clauses invoked by Quebec do not insulate Bill 21 

from human rights-based challenges in the courts. Two key 

arguments lead us to this conclusion: (i) the legal effects of 

heightened gender equality protections in the Canadian and Quebec 

Charters, and (ii) the ongoing legal force of fundamental (unwritten) 

constitutional principles, including the rule of law and respect for 

minority rights.71 In addition, there are strong arguments to suggest 

that Bill 21 is in conflict with our international human rights 

obligations. Though violation of international human rights 

conventions would not provide an enforceable domestic remedy, 

they provide important interpretive reinforcement to the domestic 

arguments that we explore. Moreover, if domestic channels failed to 

provide redress, a ruling at the international level could create 

significant political pressure to repeal Bill 21.  

 

A. Sex Discrimination & Gender Equality Guarantees 

                                                 
68 The Act, supra note 1, arts 33, 34. 
69 See especially paras 84–8 of Hak (interlocutory judgement), supra note 37 (per 

Yergeau J). 
70 See Hak c Procureure générale du Québec, 2019 QCCA 2145 at paras 96–97, 133–34 

[Hak, Court of Appeal] (per Mainville and Bélanger JJ). Justice Mainville appears to go 

the furthest and seems to believe that the impugned provisions of the Act might be 

justified under s. 1 (see ibid at paras 135–37). While we disagree with what appears to be 

his view of the section 1 analysis under the Canadian Charter, we would note that Justice 

Mainville’s reading of section 8 of the Act (i.e. of Bill 21) could be interpreted to be in 

line with the restrictive reading that we have suggested above in this analysis: that the 

removal of a face covering should only be seen to be required when it is necessary for 

identification and security purposes (see ibid at para 136).  
71 Numerous other legal arguments have been advanced (e.g. s. 3 democratic rights, s. 6 

mobility rights, criminal law jurisdiction arguments): see e.g. Danielle Beaudoin, “La 

future loi sur la laïcité pourrait-elle être contestée?” Radio-Canada (11 June 2019), 

online: <https://ici.radio-canada.ca/nouvelle/1173594/mode-emploi-pistes-contester-loi-

legault-laicite>. 
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One promising avenue for challenging the constitutionality of Bill 

21 is to give legal effect to section 28 and section 50.1 of the 

Canadian and Quebec Charters respectively.72 These provisions 

that affirm gender equality are not subject to legislative override.73 

As Professor Kerri Froc has persuasively argued with respect to the 

Canadian Charter, when section 28 says “‘notwithstanding 

anything’ [it] means what it plainly says.”74 The section 33 

notwithstanding clause is not a barrier to section 28’s application, 

because section 33 does not apply to it. The notwithstanding clause 

names the sections which can be overridden — s. 28 is not among 

them. Further, section 28 applies notwithstanding anything else in 

the Canadian Charter (including, by implication, section 33). This 

interpretation is consistent with the relatively sparse case law that 

has addressed section 28,75 the legislative history of the Canadian 

Charter,76 and academic commentary on the subject.77 Thus, in our 

view, section 28 still governs the Act, even with section 33 invoked. 

A similar argument could be made with respect to section 50.1 and 

the Quebec Charter. 

 

The question then arises: what is the effect of the non-applicability 

of the notwithstanding clauses to section 28 or section 50.1? With 

respect to the Canadian Charter, one straightforward view has been 

that it creates an independent sex equality rights regime apart from 

section 15 which remains in force even as section 33 acts to override 
                                                 
72 Section 28 of the Canadian Charter, provides: “notwithstanding anything in this 

Charter, the rights and freedoms guaranteed in it are guaranteed equally to male and 

female persons.” Section 50.1 of the Quebec Charter states: “The rights and freedoms set 

forth in this Charter are guaranteed equally to women and men.” Neither are subject to 

the notwithstanding clauses in the respective Charters. 
73 Tu Thanh Ha, “Experts say there are ways to overturn Quebec’s secularism bill despite 

the notwithstanding clause”, The Globe and Mail (1 April 2019), online: 

<https://www.theglobeandmail.com/canada/article-experts-say-there-are-ways-to-

overturn-quebecs-secularism-bill/>. It has also been publically reported that another one 

of the ongoing challenges to the Act will employ this argument. See e.g. Colin Harris, “ 

English Montreal School Board files legal challenge to Bill 21” CBC News (24 October 

2019), online: < https://www.cbc.ca/news/canada/montreal/emsb-language-rights-bill-21-

secularism-legal-challenge-1.5333831>.  
74 Froc, Constitutional Forum, supra note 21. 
75 See e.g. Re Boudreau and Lynch, [1984] 16 DLR (4th) 610, CanLII 3055 (NS SC, 

Appeals Division) [Boudreau], Syndicat de la fonction publique du Quebec inc c Quebec 

(Procureur général), 2004 CanLII 76338 (QC CS) [Syndicat]. 
76 In the November 1981 First Ministers’ Conference that lead to the adoption of s. 33 in 

order to secure several provinces’ assent to the rights guarantees in the Charter, s. 28 was 

originally included in s. 33’s ambit. As a result of widespread protest, the draft Charter 

was amended to explicitly remove s. 28 from the reach of s. 33. See, e.g. Kerri Froc, The 

Untapped Power of Section 28 of the Canadian Charter of Rights and Freedoms (PhD 

dissertation, Queen’s University Faculty of Law, 2015) [unpublished] [Froc, Thesis]. See 

also, Froc, Constitutional Forum, supra note 21. 
77 See e.g. Froc, Thesis, ibid, Peter W Hogg, Constitutional Law of Canada 5th ed 

(Toronto: Carswell, 2007) (2018 student edition) at 55.17; Henri Brun & Guy Tremblay, 

Droit constitutionnel, 4th ed (Cowansville: Éditions Yvon Blais, 2002) at 934–35. See 

also Hak, Court of Appeal, supra note 70 at paras 39–53, 87–88. 

https://www.theglobeandmail.com/canada/article-experts-say-there-are-ways-to-overturn-quebecs-secularism-bill/
https://www.theglobeandmail.com/canada/article-experts-say-there-are-ways-to-overturn-quebecs-secularism-bill/
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section 15. This does not, however, seem to be the prevailing 

reading of the sex equality guarantee in section 28.78 The effect may 

alternatively be that section 15(1) — as it pertains to sex-based 

discrimination — is not subject to section 33 override. This view has 

been adopted by the courts in Nova Scotia and Quebec.79 This 

understanding would mean that while “other types of discrimination 

may without reasons being given be carried on under the legislative 

override provisions of section 33. … section 28 will apply to render 

unconstitutional the type of sexual discrimination contemplated by 

section 15 of the Charter.”80 This interpretation respects what the 

text of the section seems to suggest, which is that the section should 

not be understood to be purely “interpretive.”81 A variety of 

academic commentators have endorsed this view of section 28’s 

effects.82 Evidently, such a reading would give section 28 significant 

clout, as it would prevent Parliament or any of the provincial 

legislatures from using section 33 to override the section 15(1) sex 

equality regime; nevertheless, we think this reading of section 28 is 

persuasive.83 Further, the history surrounding section 28’s adoption 

reveals, at least, that many of the framers read the clause in the light 

that we describe.84 If such a reading were adopted, then the Act 

would remain subject to the section 15(1) prohibitions on sex 

discrimination.85 In a similar vein, section 50.1 of the Quebec 

Charter would mean that the anti-discrimination protections in 

section 10 would continue to provide protection to Muslim women. 

 

                                                 
78 See e.g. Re Blainey and Ontario Hockey Association et al, [1985] 54 OR (2d) 513, 26 

DLR (4th) 728 (ON SC) [Blainey]; Shewchuk v Ricard, [1986] 28 DLR (4th) 429, 4 

WWR 289 (BC CA); Campbell v The Queen, 2004 TCC 460. Hogg, supra note 77 at 

55.17 also appears to agree with this proposition. Note that the Supreme Court does not 

appear to have ever explicitly rejected the notion that s. 28 might be rights-bearing, 

though leave to appeal to the Supreme Court was eventually refused in Blainey.  
79 See Boudreau, supra note 75; Syndicat, supra note 75. See also Hak, Court of Appeal, 

supra note 70 at paras 39–53, 87–88. 
80 See Boudreau, supra note 75 at paras 12–13. 
81 The clear textual differences between the provision and the portions of the Canadian 

Charter that have often been understood to be interpretive clauses. Sections 25–29, for 

example, all use language like “interpreted” or “construed.” By contrast, section 28 

provides a guarantee notwithstanding anything else in the Charter — this is much 

stronger language than would be used in a purely interpretive clause. The opposite view 

is taken, for example, in Hak, Court of Appeal, supra note 70 at para 130. 
82 See e.g. Froc, Constitutional Forum, supra note 21; Froc, Thesis, supra note 76; 

Beverley Baines, “Section 28 of the Canadian Charter of Rights and Freedoms: A 

Purposive Interpretation” (2005) 17 Can J Women & L 45 at 59; Gérald A. Beaudoin, 

Les droits et libertés au Canada (Montréal: Wilson & Lafleur, 2000) at 715; William F. 

Pentney, “Les principes généraux d'interprétation de la Charte” in Gérald A. Beaudoin et 

Edward Ratushny (eds), Charte canadienne des droits et libertés, 2nd ed. (Montréal: 

Wilson & Lafleur, 1989) at 58; Brun & Tremblay, supra note 77 at 934–35. 
83 See Froc, Constitutional Forum, supra note 21; Froc, Thesis, supra note 76. 
84 See e.g. Froc, Thesis, supra note 76 at 221–28 for a useful review of the framers’ 

perspectives to this effect. 
85 See discussion of the discriminatory effect of the law, section 1 of this paper, above. 
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Muslim women who wear various forms of head coverings should 

be protected by the Canadian and Quebec Charters. While the 

National Assembly may be able to insulate some forms of 

discrimination from constitutional scrutiny, section 28 and section 

50.1 arguably prevent it from overriding sex equality protections. 

As we argued above, while the discrimination experienced by 

Muslim women engages both religion and gender (and may have 

racial and ethnic intersections as well), it may readily be 

characterized as sex discrimination for the purposes of a 

constitutional or Quebec Charter claim. To categorize the 

discrimination otherwise would be to deny gender-based equality 

rights to Muslim women.  

 

 B. Rule of Law and Minority Rights 
Another important avenue for challenging Bill 21, despite the 

government’s reliance on the notwithstanding clauses, entails 

recourse to fundamental unwritten constitutional principles, which 

have been called the Constitution’s “lifeblood.”86 These 

fundamental principles “infuse our Constitution and breathe life into 

it.”87 Two fundamental principles that are undermined by the effects 

of Bill 21 on religious minority communities are the “rule of law” 

and “protection of minority rights.”88 As the Court observed in the 

Secession Reference, a landmark case in Canadian constitutional 

law, “law’s claim to legitimacy … rests on an appeal to moral 

values, many of which are embedded in our constitutional structure. 

It would be a grave mistake to equate legitimacy with the ‘sovereign 

will’ or majority rule alone, to the exclusion of other constitutional 

values.”89 Thus, while the democratic legitimacy of Quebec’s 

National Assembly that adopted Bill 21 is no doubt an important 

consideration, the rule of law and the protection of minority rights 

remain crucial considerations in any analysis of Bill 21’s place in 

the provincial and national constitutional scheme. 

 

Judicial recourse to unwritten constitutional principles to protect 

religious and political minorities has a long history in Quebec. It is 

interesting, therefore, to situate Bill 21 within a historical context: 

Bill 21 echoes the state-imposed discrimination of the 1950s that 

gave rise to several ground-breaking judicial rulings preventing the 

government from discriminating against unpopular religious 

                                                 
86 Reference re Secession of Quebec, [1998] 2 SCR 217 at para 51 [Secession Reference]. 
87 Ibid at para 50. 
88 For a discussion of these principles see Secession Reference, supra note 86 at paras 70-

82. 
89 Ibid at para 67. 
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minorities in Quebec.90 In some of those cases, the courts employed 

the rule of law as a tool to prevent the State from using its power to 

target those with political and religious convictions different from 

the majority culture of the day.91 This jurisprudence is an important 

reminder of how fundamental constitutional principles were 

recognized as the backbone of the Canadian constitutional order 

even before the existence of entrenched constitutional rights.92 In 

this earlier period of Canadian constitutionalism, these “implied bill 

of rights” cases were used to challenge legislation as well as 

discretionary administrative decision-making.93  

 

To start with the rule of law, the potential for arbitrary discretion in 

the Act’s application risks creating situations of injustice and 

violates the requirement that the law should apply equally to all.94 

Bill 21 provides that “the person exercising the highest 

administrative authority” over those to whom the prohibition on 

wearing religious symbols applies must “take the necessary 

measures to ensure compliance”.95 The vague definitions of 

“religious symbol” provided by the Act encourage and indeed 

necessitate highly discretionary and arbitrary application of the 

legislation.96 Whether something worn by an individual is 

“reasonably considered to refer to religious affiliation” is highly 

subjective and places significant discretionary power in the hands of 

the decision-maker. For example, to avoid unequal application an 

employer will need to be attentive to whether a headscarf is being 

worn for religious reasons or as a fashion statement. Similarly, if the 

Act were actually applied to all religious symbols rather than just 

those from outside the majority culture, a good faith application of 

the Act would seem to require decision makers to assess questions 

like whether a wedding ring worn by an employee is the result of a 
                                                 
90 See Eric M. Adams, “Building a Law of Human Rights: Roncarellli v Duplessis in 

Canadian Constitutional Culture” (2010) 55 McGill LJ 437. 
91 Ibid. 
92 Ibid; See also Lorraine E. Weinrib, “The Supreme Court of Canada in the Age of 

Rights: Constitutional Democracy, the Rule of Law and Fundamental Rights under 

Canada’s Constitution” (2001) 80 Can Bar Rev 699; Switzman v Elbling and AG of 

Quebec, [1957] SCR 285 [Switzman] at 28 (per Abbott J, it may be beyond the 

competence of Parliament to enact laws restricting freedom of speech); Roncarelli v 

Duplessis, [1959] SCR 121 [Roncarelli] at 183–84 (per Abbott J, discussing the lack of 

legal foundation for the denial of a license on the grounds of acting “as bondsman for 

members of the sect in question” at 183). 
93 See e.g. Saumur v Quebec (City of), [1953] 2 SCR 299, [1953] 4 DLR. 641; Switzman, 

supra note 92; Adams, supra note 90. Note, however, that federalism issues were also 

often raised in conjunction with the implied bill of rights arguments. 
94 See especially Secession Reference, supra note 86 and Roncarelli, supra note 92. 
95 The Act, supra note 1, s 13. 
96 See e.g. Global News, “Quebec immigration minister defines ‘religious symbol’ in 

proposed amendment to Bill 21”, (11 June 2019), online: 

<https://globalnews.ca/news/5379793/quebec-immigration-minister-religious-symbol-

bill-21/>. See also Hak, supra note 10 which has persuasively argued this point. 

https://globalnews.ca/news/5379793/quebec-immigration-minister-religious-symbol-bill-21/
https://globalnews.ca/news/5379793/quebec-immigration-minister-religious-symbol-bill-21/
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religious ceremony or civil marriage;97 it seems more likely that all 

wedding rings would be allowed, because they are associated with 

the majority culture. Given that religious convictions are highly 

individualized and subjective, several UN Special Rapporteurs have 

noted that it is inappropriate for the State to determine with any 

significant precision what constitutes a “religious symbol.”98 When 

we consider the social context within which Bill 21 operates — and 

the variety of administrative decision-makers across a wide variety 

of sectors — we can expect that decisions regarding what constitutes 

a religious symbol are being — and will continue to be — unevenly 

applied to certain religious minorities over others.  

 

One way to temper this risk of arbitrary discretion in Bill 21’s 

application is to ensure that administrative decision-makers exercise 

their discretion in line with “Charter values”.99 Administrative 

decision-makers are expected to proportionately balance their 

statutory mandate with the Charter values and rights at stake in their 

decisions.100 The Supreme Court has stated that Charter values are 

those values that “underpin each [Charter] right and give it 

meaning,”101 and that administrative decision-makers “are always 

required to consider fundamental values”102 like the “values of 

accommodation, tolerance and respect for diversity.”103 It is unclear 

whether the Charter’s notwithstanding clause prevents 

administrative decision-makers from considering Charter values in 

the same way the clause suspends Charter rights.104 Thus, while 

                                                 
97 See CTV News, “Wedding rings may be defined as forbidden religious symbols”, (12 

June 2019), online: < https://montreal.ctvnews.ca/wedding-rings-may-be-defined-as-

forbidden-religious-symbols-1.4462714> (Premier Legault was quoted as being “unable 

to say” if a wedding ring would be considered a religious symbol). 
98 See especially Amselem, supra note 59 and Letter from Fernand de Varennes 

(Rapporteur spécial sur les questions relatives aux minorités), E. Tendayi Achiume 

(Rapporteur spécial sur les formes contemporaines de racisme, de discrimination raciale, 

de xénophobie et de l’intolérance qui y est associée), & Ahmed Shaheed (Rapporteur 

spécial sur la liberté de religion ou de conviction) to Canada (17 May 2019) Ref. No. OL 

CAN 2/2019, online: < 

https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?g

Id=24595> [UN Letter].  
99 See e.g. Doré v Barreau du Québec, 2012 SCC 12 [Doré]. The Supreme Court stated 

“that administrative decision-makers must act consistently with the values underlying the 

grant of discretion, including Charter values” (para 24). 
100 Loyola High School v Quebec (Attorney General), at para 35 [Loyola]; Doré, supra 

note 99 at para 55. 
101 Loyola, supra note 100 at para 36. For a discussion on the source and scope of 

Charter values see, Lorne Sossin and Mark Friedman, “Charter Values and 

Administrative Justice” (2014) 67 SCLR: Osgoode’s Annual Constitutional Cases 

Conference 391 at 403–20.  
102 Doré, supra note 99 at para 35. 
103 Ibid at para 49 (citing to Chamberlain v Surrey School District No. 36, 2002 SCC 86 

per McLachlin CJ) 
104 If s. 33 does not apply to Charter values, then administrative decisions regarding the 

application of Bill 21 may be judicially reviewed and determined unreasonable without 

https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=24595
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=24595
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Charter rights are overridden, Charter values may remain intact. If 

Charter values are immune from section 33, then administrative 

decisions regarding the application of Bill 21 would be subject to 

judicial scrutiny as well as determinations of reasonability, and thus, 

decision-makers could be held accountable.105 An employer that 

chose to hire a person wearing a visible Christian religious symbol, 

yet who declined to hire a Muslim women who wears a hijab on the 

basis of her sincerely-held religious belief, for example, could face 

administrative law claims against them. The risk of Bill 21 being 

arbitrarily and unequally applied may be reduced if the 

administrative decision-maker exercises their discretion in light of 

fundamental Charter values.  

 

A related avenue that might be followed to impugn the validity of 

the Act may be the constitutional principle of the protection of 

minorities and its interplay with the other unwritten constitutional 

principles.106 This argument has been taken up, in part, by one of the 

current challenges proceeding in the courts.107 Minority rights are 

generally associated with equality and non-discrimination. It has 

been suggested, moreover, that the principle of substantive equality 

should be recognized as a foundational constitutional principle to 

supplement and deepen the recognition of protections for minority 

groups in Canadian constitutionalism.108 The principle of the 

protection of minorities was developed in the Secession Reference 

as an independent principle underlying our constitutional order.109 

Though it is independent, it bears emphasizing some of the 

interactions between this principle and the other fundamental 

structural features of the Constitution. In the Secession Reference, 

the Supreme Court situated the value of the entrenchment of 

constitutions beyond the reach of simple amendment by a bare 

majority because this provides “an added safeguard for fundamental 

human rights and individual freedoms which might otherwise be 

                                                 
having to challenge the Act itself. For a discussion on this point see, Leonid Sirota, 

“Devaluing Section 33” (14 May 2019), online (blog): 

<https://doubleaspect.blog/2019/05/14/devaluing-section-33/>.  
105 There may also be other administrative law challenges that could be advanced against 

decision making that is arbitrary, biased, or otherwise unfair; we leave this subject aside 

for the purposes of our more targeted review of constitutional claims. Nevertheless, a 

good jurisprudential starting point for this kind of analysis can be found in Baker v 

Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 [Baker]. 
106 For a discussion of the interconnection between the rule of law and equality, see 

Colleen Sheppard, “The Rule of Law as a Non-Discrimination Principle” in Janine 

Lespérance et al, eds, Canada and the Rule of Law: 150 Years after Confederation 

(International Commission of Jurists Canada, 2017) at 167–71.  
107 See Hak, supra note 10. 
108 See e.g. Patricia Hughes, “Recognizing Substantive Equality as a Foundational 

Constitutional Principle” (1999) 22:2 Dal LJ 5 at 34–36. 
109Secession Reference, supra note 86 at para 80. 
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susceptible to government interference.”110 They went on to say that 

“[a]lthough democratic government is generally solicitous of those 

rights, there are occasions when the majority will be tempted to 

ignore fundamental rights in order to accomplish collective goals 

more easily or effectively.”111 The Act seems quite clearly to be a 

circumstance where a government has given in to that temptation to 

ignore fundamental rights to attempt to pursue a collective goal. The 

words of Justice Iacobucci, though dealing with a claim in a 

different setting than the Act at issue here, are also pertinent:  
[A] democracy requires that legislators take into account 

the interests of majorities and minorities alike, all of 

whom will be affected by the decisions they make. Where 

the interests of a minority have been denied consideration, 

especially where that group has historically been the 

target of prejudice and discrimination, I believe that 

judicial intervention is warranted to correct a democratic 

process that has acted improperly.112  

 

Thus, the constitutional principle of the protection of minorities 

resonates with other fundamental principles, including 

constitutionalism, the rule of law, and democracy. A robust 

democracy requires a continuous dialogue — respecting 

constitutional norms that protect minorities — and not just the 

exercise of majority rule alone.113 In the context of Bill 21 where 

minorities’ rights have not been respected, judicial scrutiny is 

appropriate.  

 

One source of contention has been whether fundamental 

constitutional principles alone can found a challenge to primary 

legislation.114 The Supreme Court has relied on these principles to 

find legislation unconstitutional in the past. For example, legislation 

                                                 
110 Ibid at para 74. 
111 Ibid at para 74. 
112 Vriend v Alberta, [1998] 1 SCR 493 at para 176. This representation-reinforcement 

theory of constitutional judicial review speaks to the special need for heightened judicial 

scrutiny when courts are faced with cases involving “discrete and insular minorities.” See 

United States v Carolene Products Co., 304 US 144 (1938) [Carolene Products] at note 

4. Discrete and insular minorities within the meaning of Carolene Products would 

include Muslim women wearing the hijab or niqab in Quebec. See Andrews, supra note 

16 at 151–3 where Wilson J wrote about the relevance and meaning of “discrete and 

insular minorities” in the Canadian s. 15 jurisprudence. See also John Hart Ely, 

Democracy and Distrust – A Theory of Judicial Review (Cambridge, MA: Harvard 

University Press, 1980). 
113 Secession Reference, supra note 86 at paras 76–7. 
114 See e.g. Lalonde v Ontario (Commission de restructuration des services de santé), 

[2001] 56 OR (3d) 505, 208 DLR (4th) 577 (ONCA) [Lalonde] (the court did not reach 

the question of whether the minority rights principle could found a legal claim); British 

Columbia v Imperial Tobacco Canada Ltd, 2005 SCC 49 [Imperial Tobacco] (the Court 

emphasized the pre-eminence of the written text of the Constitution, but did not 

categorically rule out a claim). 
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in New Brunswick which changed the remuneration system for 

retired judges who continued to work on a part-time basis was held 

to violate the constitutional guarantee of judicial independence.115 

Fundamental constitutional principles have also been employed to 

bolster claims that attach to written provisions of the Constitution. 

For example, legislative provisions regarding judicial compensation 

for provincially-appointed judges were invalidated as inconsistent 

with the unwritten constitutional principle of “judicial 

independence.”116 The overall thrust of the Supreme Court’s 

approach to these kinds of questions, however, has been to 

emphasize that the formal written text of the Constitution must be 

given primacy.117 The Ontario Court of Appeal has also recently 

addressed this subject in the context of the current Government of 

Ontario’s unilateral changes to the electoral districts for the Toronto 

City Council.118 The majority at the Court of Appeal concluded that 

the fundamental principles of democracy and the rule of law “do not 

invest the judiciary with a free-standing power to invalidate 

legislation.”119 Nevertheless, Justices Miller, Tulloch, and Young 

recognized that the unwritten principles can be used “to resolve 

genuinely open questions of constitutional and statutory 

interpretation.”120 In the event that the Quebec Court of Appeal 

comes to a different conclusion on the force of these principles than 

the Ontario Court of Appeal did in Toronto City Council, it may set 

up an engaging argument for claimants to raise in seeking leave to 

appeal to the Supreme Court of Canada.  

 

Despite the ongoing debate over the use of fundamental 

constitutional principles to found a legal challenge to legislation, 

they are undoubtedly important aids in interpreting both 

constitutional and statutory provisions. In our view, the importance 

of the minority rights principle and the rule of law cannot be 

overstated: a functioning democracy must ensure respect for the rule 

                                                 
115 See e.g. Mackin v New Brunswick (Minister of Finance), [2002] 1 SCR 405 (the 

principle of judicial independence, which does have some textual basis in the preamble to 

the Constitution Act, 1867 and in s. 11(d) of the Canadian Charter, was used here to 

invalidate changes to the compensation of the judiciary. Note that judicial independence 

is not unique among the fundamental constitutional principles in having some textual 

basis.) [Mackin]. 
116 See e.g. Reference re Remuneration of Judges of the Provincial Court (PEI), [1997] 3 

SCR 3 at paras 107–09 [Re Remuneration of Judges]; Trial Lawyers Association of 

British Columbia v British Columbia (Attorney General), [2014] 3 SCR 31 at para 64 

[Trial Lawyers]. 
117 See e.g. Secession Reference, supra note 86 at para 53, Imperial Tobacco, supra note 

114 at para 65; Caron v Alberta, [2015] 3 SCR 511 at para 36. 
118 Toronto (City) v Ontario (Attorney General), 2019 ONCA 732 [Toronto City 

Council]. 
119 Ibid at para 89.  
120 Ibid at para 91. 
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of law and minority rights.121 Because the Act fails to respect the 

rights of several minority groups, and risks undermining the rule of 

law, we think that fundamental constitutional principles provide an 

avenue for challenging Bill 21.  

 

C. International Law 
Beyond the Canadian constitutional order, it is important to examine 

how Bill 21 violates international legal instruments. Although not 

directly binding in Canada, international law is persuasive to 

courts122 and international legal principles have influenced the 

development and interpretation of Quebec’s human rights 

framework.123 In addition, when domestic remedies have been 

exhausted, recourse to international human rights regimes has 

sometimes led to changes in discriminatory Canadian laws. One 

significant example is Sandra Lovelace’s challenge to the 

discriminatory provisions in the Indian Act.124 Sandra Lovelace 

successfully took her case to the Human Rights Committee under 

the Optional Protocol of the International Covenant on Civil and 

Political Rights (ICCPR).125 Similarly, in the context of Bill 21, the 

Quebec legislation could be found in violation of the equality and 

non-discrimination provisions of the ICCPR.126 It might also be 

argued, in line with the analysis we have presented pertaining to an 

intersectional claim and section 28 of the Canadian Charter, that the 

Act violates the Convention on the Elimination of All Forms of 

Discrimination Against Women,127 as well as the Convention on the 

Elimination of All Forms of Racial Discrimination.128 The 

intersection of religious and race-based discrimination, particularly 

against the Muslim community, was recently examined in the 

                                                 
121 Secession Reference, supra note 86 at para 78. 
122 See e.g. Baker, supra note 105. 
123 See e.g. CDPDJ Memo, supra note 14 at 6. 
124 See Lovelace v Canada (1981), Human Rights Committee Communication No. 

R.6/24*/ (challenging the Indian Act, RSC 1985, c I-5) 
125 International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS 

171 arts 9–14 (entered into force 23 March 1976, accession by Canada 19 May 1976) 

[ICCPR]. 
126 See especially UN Human Rights Committee General Observation No. 18, Non-

Discrimination HRI/GEN/1/Rev.1 at 26 (1994) where the committee described equality 

and non-discrimination rights as including the right to “the equal participation in public 

life of all citizens” at para 3 and clarified that discrimination, while not explicitly defined, 

“should be understood to imply any distinction, exclusion, restriction or preference which 

is based on any ground … and which has the purpose or effect of nullifying or impairing 

the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights 

and freedoms” at para 7. These non-discrimination provisions are found at art 26, among 

other relevant provisions of the ICCPR. 
127 Convention on the Elimination of All Forms of Discrimination against Women, 1 

March 1980, 1249 UNTS 13, Can TS 1982 No 31 (entered into force 3 September 1981, 

ratification by Canada 10 Dec 1981). 
128 Convention on the Elimination of All Forms of Racial Discrimination, 7 March 1966, 

660 UNTS 195 (entered into force 4 January 1969, ratification by Canada 14 Oct 1970). 
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federal Standing Committee on Canadian Heritage report, Taking 

Action against Systemic Racism and Religious Discrimination 

including Islamophobia.129 In our view, the courts and the National 

Assembly could productively consider international legal 

obligations in their analysis of the Act.130 

 

Of significance with respect to Canada’s international obligations is 

the letter by several UN Special Rapporteurs outlining their 

concerns that the Quebec law risks violating the ICCPR, which 

binds both the federal and provincial governments.131 In their letter, 

the Special Rapporteurs clarified that religious practice includes not 

only rites and ceremonies, but also the wearing of certain 

garments.132 Article 26 of the ICCPR provides an equality rights 

regime and article 27 provides protection for minorities to enjoy 

their own culture and practice their own religion.133 In addition, 

article 18 protects the right to manifest religion publicly or 

privately.134 This protection of religious freedom in the ICCPR may 

only be infringed by state parties to protect public safety, order, 

health or morals or fundamental freedoms of others. These grounds 

have been described as “situations of exceptional public danger.”135 

It seems clear that the circumstances contemplated by Bill 21 do not 

rise to this level. Indeed, the Special Rapporteurs note that the Act 

provides no justification for why prohibiting the wearing of 

religious symbols by public sector employees is necessary for 

protecting security, order, public health, or the rights and freedoms 

of others.136  

 

At certain points, the Special Rapporteurs’ letter adopts an 

intersectional and systemic perspective. They explain that race and 

ethnicity often intersect with religion, meaning that legal provisions 

addressing religious symbols may result in racial discrimination (as 

we have also noted above). They warn that the face covering 

provisions will affect certain religious minorities more than others 

and risk violating not only religious freedom but other fundamental 

rights (such as the right to health care or education). For example, 

                                                 
129Report of the Standing Committee on Canadian Heritage (Hon. Hedy Fry, Chair) 

February 2018, online: 

<https://www.ourcommons.ca/Content/Committee/421/CHPC/Reports/RP9315686/chpcr

p10/chpcrp10-e.pdf>. 
130 Because s. 33 of the Canadian Charter only applies for a five year period, the 

National Assembly will have to reconsider the Act in — at the most — five years. 
131 UN Letter, supra note 98. 
132 UN Letter, supra note 98 at 3. 
133 ICCPR, supra note 125, at art 49. 
134 Ibid. 
135 UN Human Rights Committee General Observation No. 22, The right to freedom of 

thought, conscience and religion (Art. 18), 30/07/93, CCPR/C/21/Rev.1/Add. 4. 
136 UN Letter, supra note 98. 
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the Special Rapporteurs indicate that laws in France regulating 

religious symbols in public schools and public places have 

disproportionately impacted members of certain religions and girls 

in particular.137 Applied to the context that the Act creates in 

Quebec, this reasoning suggests that a woman who wears a niqab 

might be reluctant to use health services out of a fear of her religion 

not being accommodated. A teenage girl who wears the hijab might 

experience bullying and isolation at school due to the stigma 

surrounding her choice of garment. These effects are of enormous 

concern and reinforce the importance of contesting the legislation 

through an intersectional lens.  

 

3. Concluding Thoughts: Bill 21, Values, and Rights 

Beyond formal legal arguments, it is also important to emphasize 

that Bill 21 runs deeply contrary to fundamental human rights 

values. Expression of these core commitments can be found in the 

early Canadian Charter jurisprudence, where Chief Justice Dickson 

reminded us that “[t]he underlying values and principles of a free 

and democratic society are the genesis of the rights and freedoms 

guaranteed by the Charter and the ultimate standard against which 

a limit on a right or freedom must be [justified].”138 The Court noted 

that the relevant values and principles included “respect for the 

inherent dignity of the human person, commitment to social justice 

and equality, accommodation of a wide variety of beliefs, respect 

for cultural and group identity, and faith in social and political 

institutions which enhance the participation of individuals and 

groups in society.”139 Bill 21 removes the possibility of working in 

many public sector jobs and creates a barrier to accessing public 

services for some religious minorities — especially for certain 

Muslim women. These effects undermine recognized constitutional 

values, including social justice and equality, accommodation of 

diverse beliefs, respect for cultural and group identities, and 

participation for those at the margins of social and political power.  

 

Bill 21 negatively impacts crucially important facets of society such 

as equitable access to public sector employment and equitable 

access to public services. As Justice Abella wrote in the Royal 

Commission’s Equality in Employment Report: “few matters 

deserve the attention of law more than the right of every individual 

to have access to the opportunity of demonstrating their full 

potential.”140 Demonstrating that full potential is intimately linked 

                                                 
137 Human Rights Committee, Concluding observations on the fifth periodic report of 

France (17 August 2015) CCPR/C/FRA/CO/5. 
138 Oakes, supra note 61 at 136. 
139 Ibid. 
140 Report of the Royal Commission on Equality in Employment (Ottawa: Minister of 

Supply and Services Canada, 1984). 
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to work and access to the many vital services and social supports 

provided by provincial governments. 

 

The effects of the Act, however, are likely to transcend the sectors 

directly impacted by it. We have referred in passing to the effect that 

the Act may already be having on personal experiences of 

discrimination; significant media attention has focused on the fact 

that the Act may be contributing to and normalizing individual acts 

of discrimination against Muslim women. It seems clear that the Act 

contributes to a social construction of Muslim women as “Other,” 

and to a set of norms and processes that restrict some Muslim 

women’s access to services and employment opportunities.141 The 

Act targets some of the most marginalized individuals in Quebec 

society, prevents them from fully accessing or flourishing within the 

public sphere, and exacerbates pervasive discrimination against 

them.  

 

What should be made of the myriad ways in which Bill 21 appears 

to be in tension with human rights values? Some may argue that 

Quebec has a unique understanding of state secularism and 

pluralism.142 But the spirit of the Quebec Charter as expressed in its 

preamble, and its substantive rights and freedoms, is in direct 

contradiction with the new legislation. As Quebec’s human rights 

commission concluded, Bill 21 is at odds with Quebec’s history and 

understanding of rights.143 For over 40 years, Quebec has endorsed 

equitable access to employment and to public services as part of its 

human rights protections.144   

 

In this short comment, we have reviewed the discriminatory effects 

of Bill 21 and its particularly negative impact on Muslim women in 

Quebec. We have also identified at least two compelling legal 

channels still available to courts for addressing the discriminatory 

effects of Bill 21, in addition to highlighting the ways in which Bill 

21 violates important international human rights obligations. 

Creative legal interpretation and reliance on the full panoply of 

human rights protections leave ample room for judicial intervention. 

Surely, at this moment in our human rights history, legislative 

                                                 
141 See e.g. Vrinda Narain, “Gender, Religion and Workplace: Reimagining Reasonable 

Accommodation” (2017) 20:2 CLELJ 307 at 316–19. 
142 See e.g. Micheline Labelle and Daniel Turp “Projet de loi sur la laïcité: une avancée 

tangible”, Le Devoir (11 April 2019), online: 

<https://www.ledevoir.com/opinion/idees/551886/projet-de-loi-sur-la-laicite-une-

avancee-tangible>. See also Guillaume Rousseau and François Côté, “A Distinctive 

Quebec Theory and Practice of the Notwithstanding Clause: When Collective Interests 

Outweigh Individual Rights” (2017) 47:2 Revue générale de droit 343. Rousseau and 

Côté argue that Quebec has a distinctive approach to section 33 of the Canadian Charter. 
143 CDPDJ Memo, supra note 14. 
144 Quebec Charter, supra note 2 at ss 10–9. 
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majorities should not be allowed to undermine rights so flagrantly 

and needlessly. 
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